


Fe the Hon. H. A. W. Skeen, Judge of the Cirenit Ceurt, fer 


Lee County 


J 8 


Virginia: 


Humbily complaining your orator and oratrix A. B. Levasy and 
Almira Fletcher, citizens of the State of Tennessee, would respectfully 
represent and show unto your honor, that theirgrand-@ather, S.S8. 
surgener,deprrted nts life in said County of Lee, intestate, on the 
4th dayof July, 1904, seized and posessed of a valuable estate, both real 
and personal,in the State of Virginia; that on the day of 
1904, A. MB Surgener, a son of the caid decendent, and one of the 
heirs of the said estate,was appointed and qualified, before the 
Clerk of the said County,as administrator of the said personal estate, and 
took charge thereof; that the said S. &. Surgener, in his life time advanced 
to some of his children and his widow considerable partions of his real 
estate and personal estate, so that at the time of his death he owned 
only a small tract,or pserecl of land, containing seven or eight acres, be-~ 
ing a partion of his home place, and very valuable, and some personal 

which, descended to his heirs at law | 

estate: , that the said real¢ es aoe is BY Jo He Ssusc ptable of mone 3 among 
the heirs of the said estate, eae’ SO tog te in acreage, And, that the same 
should be sold and the proceeds distributed among the parties entitled 
thereto. Your orator and oratrix will further represent end show unto 
your honor that the caid decedent, at the time of his death, left a widow, 
Elizabeth Surgener, and Mariah Levasy, nee Surgener, wife of M. 9. 
2 
an 


Levasy; Sarah Roberts, nee Surgener, wife of Andrew Roberts; Nancy 


44 
uevasy, nee Surgener, .wite of 0:P.Levasy; &.’ Ry Surgener Aw R, 


aS pi 
netemend, Strcener. a grand-son, and son of Semuel ,Surgener deceased, 


? 


and your orator and oratrix, who are erand-children of the said decedent 
and children of Mary i Levesy, nee Surgener, deceased, and who was the 
wife of L. W. Levasy, his only heiz#at law,to whom his estate decended; 
that the said David Surgener is an infant under the a ge of twenty one 
years, and resides in the State of Texas. 

Your orator and oratrix will further represent and show unto 
your honor, that, as before gtated, the said §. S. Surgener, 


advancements of a considerable portion of his estate, both real and peérsen- 
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To the Hon. H. A. W. Skeen, Judge of the Circuit Court 
for Lee County, Virginia: 

Humbly complaining your orator, A. B. Livesay, and your or- 
atrix Elmira Fletcher would respectfully represent and show unto your 
honor that at the first November Rules, 1904, they filed their original 
bill in this honorable court against Elizabeth Surgener, etal, and which 
is still pending in the Court , the object of which bill was to have a 
full and complete settlement end distribution of the sstate pfs. 6. 
Surgener, deceased; to have a settlement of the account. of A. R. Sur- 
gencor as administrator of the said estate and an accounting by him for 
all the personal estate that came, or by due diligence, should have come, 
into his hands as such administrator; to have the advancements by said 
decedent to his heirs and the real estate left by said decedent sold and 
the proceed thercof together with the personal estate brought into hotch- 
pot and the entire estate, both real and personal, properly distributed 
and the debts paid. The cause was regularly proceeded with and on the 4th 
day of May, 1905, Special Commissioner A. M. Goins, who had taken an 
account in the cause,filed his report, and by decree entered in seid 
cause on the 2end day of february, 1905, James W. Orr was aphertdes avons 
missioner to sell a certain tract or parcel of land left by the said dece-= 
dent at his death, and on the first day of May, 1905, said commissioner 
Orr filed his report of seid sale. On the 24th day of May, 1905, a 
decree was entered in said cause confiming the report of said Commissioner 
Goins, except as to the sum of $200.00 due by the said A. R. Surgener to 
said estate, which by said decree was directed to be applied in a manner 


differenct from that re ported by Commissioner Goins, and the report of 


was 
the sale by the said Orr ayproved and confirmed. By the report of the 


said A. M. Goins, Commissioner, it was ascertained that there was in 
the hands of the said administrator the sum of $898.47; end by reference 


to the report of tne said Orr, Commissioner, as aforesaid, it will be seen 





that the sum arising from the sale of the said real estate was ®625.00 
from which sum, the cost of the suit and commission on sale was to be 
deducted, and when done will leave in seid commissioner’ hands about 

the sum of%475.00 to be applied to the payment of the debts, or for 
distribution among the heirs of the said estate, and by said decree er 
May 24th, 1905, said debts were decreed against the said administrator, 
which will fully appear from said decree, and itwas further decreed by the 
court that after the payment of the cost of suit and the debts aforesaid, 
that there should then be paid to your orator A. B. Livesay, the sum of S150 
+o your oratrix, Elmira Fletcher $150; to S. R. Surgener, $200, ( $50 

of which had elready been paid to him by said administrator); to Sarah 
Roberts $200.00($50 of which had been paid by said administrator) and to 


David Surgener $150. These sums being the amount/ provided for them in 


said commissioner Goins' report. And as to the residue of the estate of 
the said S. S. Surgener, deceased, the same should be divided into five 


equal shares, and to Nancy E. Livesay shoudd be given one share, tO Baoie~ inte 


Surgener, one ee 59 Sarah Roberts one share to David Surgener one share 


and to your orator end oratrix jointly one share; and that the said Commis- 
sioner, James W. Orr, and the administrator of the estate of S. 5. Surgen- 
er, deceased, should act in concert in paying out the funds in their 

hands, or that might come into their hands so as to carry out the terms 

of the said decree. And itwas further ordered that A. R. Surgener, admin- 
istrator as aforesaid should execute before the clerk of the court a new 
bond as such administrator in the penalty of $1500.00 conditioned for the 
faithful performance of the said trust, and unless the said bond was 
executed within thirty days fram thet date of said decree, then the said 
clerk was authorized to appoint another administrator of said estate, a:nd 
the authority of the said A. R. Surgener as such administratorsShould from 
that date be revoked, and the said A. R. Surgener was by said decree re~ 


strained from receiving any further funds due tie said estate until he 





should execute the said bond as therein provided. 


Now your complainants will further represent and show unto your 
honor that no part of the funds thus found to be in the hands of the 
ssid administretor,cor in the hends of the said Commissioner Orr, has 
been paid, either to the creditors of the said estate on the said debts, 
or to the heirs of the said estate as provided in said decree. fhe 
furds arising from the sale mate by commissioner Orr, the sale being on 
time, are not yet in his hands, but as to the said administrator, your 
complainants allege that the said $898.47 is in his hands, or should be, 
ana that he has failed and refused to pay any part thereof to the said 
creditors of to the said heirs of the said estate. The said administrator 
was appointed by the clerk of your Honor's Court and qualified as such 
sdministrator on the 23rd day of September, 1904, and executed bond before 
the said clerk in the penalty of $600.00 waiving the homestead exemption, 
with S. C. Surgener, (his wife) and R. G. Livesay, his sureties. A 
certified copy of which bond is herewith filed as part hereof marked "Bond" 
Your complainants are advised, and therefore allege, that the said A. Rk. 
Surgener is insolvent. Never-the-less, be has not only failed to execute 
the new bond as required by the decree of the court, but in violation 
thereof has been receiving further funds due the said estate. 

Now, the object of this supplimental bill, taken in connection 
with the original bill, which origina} bill and the compleints and 
allegations therein contained are here reitterated and made a part of this 
bill, the same as if here inserted and set out at large, is to obtain a 
decree against the said A. R. Surgener, administrator as aforésgiq and 
the said S. CG. Surgener, and R. G. Livesay his sureties, for the amount 
due each of the creditors of the said estate, as shown by Commissioner 
Goins' report, and the decree confirming the same, and in favor of each 
of the heirs of the said estate for the amount due them respectfully 


against the same parties, which should be credited, however, with, or sub- 


ject to, the net amount of the funds in the hands of Commissioner Orr 
arising from the sale of the said real estate, which should be avplied in 


like manner; and that your honor appoint a receiver in this cause 


to take charge of these funds and bring them together and properly 





distrinute and disburse the same according to your hono?r's “deerees 


in the cause; and that the said receiver be empowered to eoliect, if nec- 


or otherwise hee 
essary by execution, any and 211 funds in the hands of the said administra- 


tor, or for which he and his said sureties are liable. 

To this end your comp&ainantss: make the said A. R. Surgener, 
administrator of the estate of the said S. S&S. Surgener, deceased, S. C. 
Surgener and R. G. Livesay, parties defendantsto this supplimental bill 
and ask that they be required to answer the same, but not on oath, answer 
under oath being waived; that on & hearing the relief above prayed for 
be granted your compibianants to gether with all such other, further and 
veneral relief as may be necessary and to which the parties in interest 


may be entitled. And your orator and or&trix will ever pray &c. 
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TO THE HON. H. A. W. SKEEN, JUDGE OF THE 


CIRCUIT COURT OF LEE COUNTYS VIRGINIA, 


The separate answer of Elizabeth Surgener, widow of &.5. 
Surgener, deceased, to a bill in Chancerytiled in your Honor's Court 
by A. B. Livesay and others egainst your respondent and others, ior 
answer to said bill, or so much thereof as she is advised it is 
necessaryufor hen to answer, ansieringyshe says: 

That it is#tg@ue #that sheis.the widow of th¢e late Sus. 
Surgener, de¢eased, and that S.S. Surgener in his life time advanced 
to some of his children portions of his real and personel estate, but 
she denies that he advanced to her any part of his real estate. 

Your respondent admits that it is true that her and her 
husband conveyed to Callie, wife of A. R. Surgener and to A.R. 
Surgener the two tracts of land described in complainant's bill, 
but she is advised and believes that the said A. R. Surgener and wife 


paid for said land a valuable consideration, and that on her part 


and that of her husband it was not intended as an advancement. 


Your respondent denies that she has relinquished her dover 
interest in any of the real estate of which her husband, §.S. Surgen- 
er die@l seized and possessed, or to which she is entitied by reason 
of his seizure during coveture, and she here alleges that she is 
entitled to a dower in the seven acre tract of land described in 
complainant's bill, eft@-ie-comtitied—te—dower—in-the-vFact Of pend 
comrevét-=by—her heaped -toalertshiiveBey. And your respondent 
further allesges that if the said Nancy Livesay cleims under the 
deed made to her in 1899 that she is entitled to her dower in that 
tract of Jand, but that if she claims under the deed filed with com- 
plairant's bill, dated November 26th, 1895, that she is entitled 


to a part of the purchase money on said tract of land because she 
her€allesges that 65 acres of said tract of land was her own individ- 


uel separate estate, and that the unpaid purchase money recited in 





= 

seid deed was to have been paid to her tor her said interest, but 
that no part has ever been paid to her , or to any one for her, and 
your respondent further denies that said Nancy Livesey or QO. P. 
Livesay either one has ever paid the #750.00 which he undertook to 
pay in said deed, but alleges that they still owe to your respondent 
and to her husband's estate that amount of money as they hold said 
lends under said deed, and your respondent is advised that the second 
deed made for said lands is void and that they will heave to comply 
with the terms of the first deed. 

Your respondent further denies that her husband is indebt- 
ed to Nancy Livesay and 0. P. Livesay in the sum of $200.00, or any 
other sum by reason of any of the transactions of the sale of the 
said tract of land, or any of the transactions connected with the 
Powell's Valley Bank as set out in their said answer. 

And now having answered as fully as she is advised it is 
necessary for her to answer, she prays that commissioners be appoint= 
ed to assign her dower in the lands of her @eceaséed husband to 
which she is entitled, andto all other, further relief generally 
that her case may require or to equity may seem meet, and she prays 


+o be hence dismissed with her reasonable cost in this behalf ex-= 
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pended, and Bhe will ever pray &C. 
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To the hon. H. A. W. Skeen, Judge of the Circuir court for 
Lee County, Virginia: 

The separate answer of David Surgener, an infant under the 
ace of twenty-one years, by L. T. Hyatt, his Guardian Ad Litem, 
assigned to defend him in this suit to a bill of complaint exhibited 
acainst him in the Circuit Court for said County, by A.B. Livesay / 
et al. 

The respondent reserving to himself the benefit of all 
exceptions to said bill, for answer thereto, or to so much thereof 
as he is advised that it is material he should answer, by his said 
Gusrdian Ad Litem, he answering says: 

That, he is an infant of tende? years, and by reason of 
his infancy, is wneble to understand and take care-if his rights and 
interests. He therefore, by his said Guardian Ad Litem, commends him- 
self and his interests to the protection of the court, and prays that 
no decree may be entered in said Pee which will prejudice his 
interests in said cause. And having fully answered the said respon- 
dent, prays to be hence dismissed with his reasonable costs in this 


behadf expended. And he will ever pray &c. 


LG ett dM 
sa ie oJ ott) a 
Guardian A item i6r David surgener. 


State of Virginia) 
to-wit: 


County of Lee i; 


This day personally appeated before me, H. C. T. 
Ewing, Clerk of the Circuit Court for said County, L. T. Hyatt, 
Guardian Ad Litem for David Surgener, whose answer is above written, 
and made oath that the statements contained in said answer, so far 
as is made upon his own Knowledge are true, and so far as made from 
the knowledge or information derived from otheréthat they are believed 


to be true. 


Given under my hand this the GLA apy of December, 1904. 


le 


Lt U7 Clerk. 
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ré THE HON. H. A. We SKEEN, 
JUDGE OF THE CIRCUIT COURT FOR LEE COUNTY; VIRGINIA. 


The separate answer of A. R. Surgener, as edministrator of the 
estate of S. S. Surgener, agean fees 20 his om right to a bill in 
Chancery exhibited in your honor's Court by A. B. Livesay and others 
against your respondent and others, for answer to said bill, or so 
much thereof as your respondent is advised he should answer, answer-~ 
ing he says: 

That it is true that he qualified as administrator of S. S. 
surgener, deceased, and that he is a son of the said decedent, and 
one of the heirs of the said estate. Your respondént alleges that 
there has come into his hands as administrator sémething like $300.00, 


and that this is all the personal estate of which his father died 


seized and possessed. Your administrator has been informed that 


there are debts against said decedent's estate, a sum more than 
sufficient to consume all of said personal estate, and that the seven 
or eight acres described in complainant's bill would have to be sold 
to pay the indebtedness of said estate. Your respondent admits that 
his father, by deed as described in complainant's bill, conveyed to 
Callie Surgener, his wife, a tract of land of fifty-six acres, for 
Weieh the sum of $425.00, and the sppport of the said Elizabeth 
Surgener during her natural life, but your respondent denies that 
said conveyance was in any way an advancement to him as one of the 
heirs of the said estate, but on the contrary his said wife with 

his helpnas paid in full the sum of $425.00, and paid the same to 

S. S. Surgener in his ‘life time, and is, and has been supporting 

and mjintaining Elizabeth Surgener. Your respondent alleges that he 
has paidomore than a Valuablesconsideration for said tract of land, or 
that his wife has. Your respondent further admits that it is true 
that his father deeded to him another tract of land in consideration 


of the sum of $350.00, and thet seid amount has not been paid, 


put that your respondent is ready and willing to pay the same whe n 





a 
it becomes due. He allesges that he has paid a valuable considera-~ 
tion, and denies that there was any advancements or gift to him 
in conveyang said tracts, butthat for both tracts of land he paid 
Heft rotu tah 


, ° t f ¥ rd 
: in cash more than fheir assessed cashvalue. 


Your respondent further desires to state in answer to the 


ry 
answer of Nancy C. Livesay filed in this cause, which ghe supposes 


she will ask to be treated es a cross-bill. He denies that she has 
paid all the consideration set out in the deed made to her and 
O. P. Livesay, November 26th, 1895, and allegges, most emphatically, 
that all the seid purchase money has not yet been paid, and he 
further denies that the said decedent's estateiStindebted to 
O. P. Livesay and Nancy Livesay in the sum of 5250.00, or any 
other sum, but on the contrary they are yet indebted to said estate 
or to respondent's mother in a considerable sum as the unpaid pur- 
chase money on said lands contained in the aforesaid deed. 

And now having snswered said bill as fully as he is advised 
it is necessary for him to answer, prays to be hence dismissed with 


his reasonable cost in this behalf expended. And he will ever pray &e 


Meta oe 


Yeo hooey fIh; Biriducer ed 2vCC blgel. Wy zd igs | A® : fae a 
joge Lh Le, et Of, Kons Je ile foro er AK fo f x | 
(Wega k ee, one va eh ke Ae Paget hate 
LETS 7 Aree Myon Mbit % hiLg. 2 oo he 


y 


se (AL (Art Had Atay | ) ee aes ji ae 


Vliet. Gee, DAI JOY, 4 Me? 
area 





ne = 





To the Honorable H.A.W. Skeen, Judge of tne Cincusy, Clue "gr 


les. Coumttuy,,. Vive ind: 


The Separate answer of Mariah Livesay, nee surgener, wife of 
WIAD. Wives, wera, Dewees chancery exhibited azainst her and otnh- 
ers in your Honor’s Court by A.B. Livesay and others. 

tor answer to said bill, or to 80 much thereof as sne 1s ad— 
yised that 1t is material or necessaly that sne snould answer the 
same, answering sne says: 

THeab it Ls biaae that she is a daughter of 3.9, Surgener, deceased, . 
and that it is further true that the said varties set out in com- 
plainants’ bill, 4s such, ave his true and lawful heirs. 

true that by deed dated Ictober 
tre r Osa, OG, eae lao the said §$.S.Sursener, deceased, 
conveyed to. .ner ¢ small tract of land containing about seven acres, 
in wnich he retained.a lite estate; But respondent denies that hex 
ever made any other or further advancements to her in 
Respondent admits tnat it is true that the said land 
eyed to her by ner said father was intended to bre in full sat- 
‘sPaction of ner part or portion in the estate of her said Father, 
tnat she accepted tne same as such, and aces not make any claim 
to any other property, wnetner real or personal, lett by her said 
Pather at tne time of his death, and does not desire to come into 
ox participate in any division of ner said father’s estate. sne 
rows that this’ small ‘tract of land is all that her father desired 
ner to have and she wishes only to take that and nothins more. 

RPesoondent further says tne ; she desires to accept tre 
seid land conveyed to her by ner said father as and for ner Giilel 
part in his estate, and not to participate furtner in any divis- 
jon thereof, that she 1s in mo way inherested of concerned 4m 
advancements made by nex said fFatner to her brothers and 
ena sne does not Geen” it, beeesamy Us pertinant tnat ahe snould 
reply to said bill ai reference to said advancements. 

Respondent is edvised bnat Hlizabeth Surgener,, ‘widow Op eee Bergh, 

oa. S,Surgener, in ner answer Piste nn bole Calis, nas eet up 
a claim tnat sne is entitled to he assiened dower in the tract ont 

a 


laiwd conveyed to your respondent, and respondent suppose that eid 


answer is to tbe treated as a eross-bikll as, to BEALS imatvuer. 
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Resoondent most empnatically denies that the Sand Wirae belie Suge ewe 
er has the rignt to be assigned dower in said tract of lana. By 
deed dated the Oth day of April, 1900, said 5.5. surgener Conn GyGo 
certained lands to Callie Surgener, wife of said A.R.Surgener and 
tne heirs of A.R.Surgener, @-tractcef tem, a part of the consider~ 
ation Por which conveyance was that the vendees should Furnish a 
zo0dg and comolete maintainance for the said Elizabeth Surgener 
during ‘ner life, and said deed Turther states that this main-— 
tainance is by mutual agreement between the sald Hlizabeth and the 
said §.3.Surzener to be the said Wlizgabeth’s entire interest in 
nis real estate. Said deed was signed by the said Hlizabeth as well 
os the said So8.Surcener, and said provision in said deed was in- 
tended to be in lieu of nex dower in all the 
said S.S.Surgener; and she accepted’ the same 
ent is advis 1b sne nas pen accepting the benefits 
suoport and maintainance given ner unaer saia deed, since;tne death 
A. COD Y.c dew te eG Pe pe rleq™ by) tie Diao ts 
wi tbneda D1 Tle ini toss ons 8S exnibit ; this, oxov Ls lon 
S.Surzener for the said Blizabeth, has never 
in any way been repudiated or relingquisned by her, and'your resvond= 
ent is advised that she cannot be entitled to claim the same and 
also be assigned dower in other lands. 
Now if mistaken in this contention, respondent will snow your 


Honor that tne deed executed to her was with covenants of general 


oh 
Warranty, togetner OF "covenents of Freedom From encumbrance, and 


should the widow assert and suamwed im establisning a odpin to adow— 
er in said tract of land there would be a@ breach of said warran- 
ties, and sne is advised tnat she woulda be entvroveo vor le eevee os 
sum eaual to the value of said dower from said estate, ena hi ne— 
cessary she prays that this answer may be Lreated as a crodds bill 
Por the assertion, tok Sana: ¢ lAam. 

And now navineg Fully answered, she prays to be hence CUS iis Se dss 


L 


with ner reasonable cost in thie benal 


aa) 


exoended. 
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To the Hon. H. A. W. Skeen, Judge of the 
Circuit Court for Lee County, Virginia. 
Aundtithy 
The separate, of Sarah Roberts to a bill in Chancery 
filed in your Honor's Court by A. B. Livesay and others against 
your responient and others. for answer thereto/ or so much as she 
ig advised it is necessary for her to answer, answering she 


“ 


That it is true that gi 
heirs at law of &. 5. 

Your respondent believes 
timemade advancements to some of his children, but as to the amounts. 
fic Goes not know. 

Your respond ent denies that her father ever mede any 
advancement to her in his life time, either in personal property 
or real estate, and that she has received nothing. », y. 


She thererore joins in the pray” of the complainantvand 


asks that the question of advancements be ascertained and settled , 


| - 
and that she be allowed her due propotion of her father's estate, 


and she pray hence to be dismissed with her reasonable cost in this 


yn dy. fo 


behalf expended, and she will ever pray &c. 
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A. B. Livesay, et al, Pdaintiffs. 
VS. In Chancery. 


Mariah Livesay, et al, Befendants. 


T his cause came on again to pe heard upon the papers for- 
merly read in the cause and the report of James W. Orr, commissioner 


filed in the cause, February 14th, 1906, and the deed therewith to 


i. @. Baker, for a tract of seven or eight acres of land sold 


by said commissioner to said Baker and nosenv ene vendor?s lien in 
said deed to secure the bs: lance of unpaid purchese money, and was 
argued by counsel. And the said report end deed being unexcevted to, 
st is adjudged, ordered and aecrea@d that the said report and deed be 
and are hereby confirmed, and that the said Baker heave leave to with- 
draw said deed from the papers of this cause for recordation, and 
thet he pay to the said commissioner $5.00 for his service in making 


said deed, for which execution may issue. And the cause is continued. 








£. B. Livesay, et al, Plaant itfs. 
VS. in. Chayceays 


Marieh Livesay, et al Defendants. 


This cause came on again to be heard nvon the navers formerly 
read in the cause, and the report of James W. Orr commissioner filed in 
the cause December 9th, 1905, and the revort of R. L. Pennington, Com- 
missioner of Accounts of this County, this day filed in the cause ,and was 


argucd by counsel. 
and 
On consideration thereogr L, the said report of James W. Orr 


: 
commissioner as aforesaid, being unexcepted to, It is adjudged, ordered 

and decree that the said report,and the action of the commissioner 

therein reported, be and are hereby appreved’and confirmed. And it 
appearing to the court from the report of said Penningeton,Commissioner 

of accounts, that the said Commissioner and A. Kk. Surgeneredministrator 
orevhe estate of Ss’ S.. Surevanters deceased, have acted in concert, as 
directed by the decree entered in this cause at the May term, 1905, in 
paying out the funds in their hands, He that ha@e¢come into their hands, 
Bee chechertitne out the said decree of court, and paying the debts adjudged 

in said decree against said estate,and the amounts in said decree directed 
to be paid to the ses heirs of said estate mentioned in Said decree; and 
thet the residue of the funds in Ep at Bee AE oes payment of debts, 

costs of suit and specified sums decreedto certain of said heirs, has 

been divided into five equal she res; and that said shares have been 
disbursed and paid over to the five rémne ef 64 Te surgener as in said 
decree directed,except the amount due to David Surgener,who is a minor 
under twenty one years of age. It is further ad judged, Sven ba and decreed 


that the action of the said commissioner and adminiétrator in paying out 
and disbussing the funds in their rands,as shown by Commissioner Penning- 
ton's*report, be and the same erc hereby approved and confirmed. nd 


that the said A. R. Surgener, administrator as aforesaid, pay the amount 


Paat a 1 ; 2 a ° 
of $150.00 in his hends due to the said David Surgener when he arrives 


at the age of twenty one years , and as to the prorata share of thé said 





® 


David Surgener of $126.80, the said administrator will pay it to the 
suardian of the said David sSurgener, should there be one appointed, or 
to a receiver should there be one appointed to receive said Ssuyy With 
snterest from this date, and that the same be kept at ingerest for said 
minor until he arrives at the age of twenty-one years. And the action 
of the seid administrator in paying a small judgment in favor of A. J. 
Baker not heretofore reported in the cause, is approved and confirmed, And 
it appearing from the report of the said Orr, Commissioner and the said 
R. L Pemington, Commissioner of Accounts, that the oirchese money notes 
executed by H. T. Baker for the land sold him by said Commissioner Omr, 
and thet are not yet due, have been assigne’ by the said Orr, Commission- 
er, as aforesaid, | . Pennington, in consideration of the said 

| Sam 
Pennington settling certain debts heretofore decreed in the cause against 
S. S. Surgener's estate, and that the seid Pennington is willing for the 
land sold t@ said Baker to be conveyed to him by proner deed reserving 2&8 
vendor's lien in his favor to secure the payment of said notes when due. 
It is further adjuiged, ordered ard decreed tjat James W. Orr, ‘who is 
appointed a commissioner for the purpose do convey by prover deed, 
with covenants of special warranty, unto the said H. T. Baker, the 
said tract or parcel of land sold to him by said commissioner, end that 


he report h s action hereunder to the next, term of the PE see a 
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VIRGINIA, 

A% a Circuit Court continued and held for Lee County at the 
court-house thereof on Wednesday the 24th dav of May, 1905, 

Be th He tee ate And it is further ordered that A, R, Surgener, 

istrator oF 8, 8. Surgener, deceassd execute hnefore the clerk 
of this Court a new bond as such administrator in the penalty of 
the sum of $1500.00 conditioned for the faithful performance of 
his said trast, and wnless the said bond is executed within THIP ty 
days, from this date, then the clerk of t+ his Court is hereby au 
thorized to appo int another administrator of the said estate, and 
the authority of the said A, R. Surgenerg as such administrator 
shall from that time be revoked, and the said A, R, Surgener, is 
herehy restrained from receiving anv further funds due the said es~ 
tate until he shall have executed the said bond as above 


provided. And the cause is continued, 


A Copy-Teste:! 


Clerk, 
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A. B Livesay, et al, Plisintiffs. 
VS. In Chancery 


Mariah Livesay, et al, Defendants. 


This cause came on again to be heard upon the papers formerly 
read in the cause and the reports of Special Commissioner James W. Orr, 
filed May lst, 1905, avd A. M. Goins, Special Commissioner filed! May 
4th, 1905, and exceptions to said last named report endorsed thereon and 
was argued by counsel. 

On consideration of all which , it is adjudged, ordered and 
decreed that the said report of James W. Orr being unexcepted to, and the 
safe therein reported, be and the same are hereby avproved and confirmed. 
And that H. 2. Baker, purchaser of the land sold by said commissioner take 
and hold the said land purchased by him as aforesaid, and a writ deh 
possession of said land be awarded said purchaser to cause him to have 
the possession of said land upon his application to the clerk of this court 
for said writ and the eva Orr, Commissioner as aforesaid will cohtlect 
the purchase money notes for said land when the same becomes due, and will 
disburse the funds in his hands already received by him to the parties 
entitled thereto, Laat aaehs ee a a ei ef 
REFERS TE Bek pepe IC- Deo MOSE , and the commissions of sale, and re- 


port his action here under from time to time to the court. And Mes 
further adjudged, ordered and decreed that the exceptions to the report 
of Ac M...Goins, site ad Nesicie pool the same are hereby over-ruled except 

as to the sum of $200.00 due by A. R. Surgener to the estate of 5S. 5. 
Surgener, deceased for the balance of the purchase price of the land con- 
veyed to the said A. R. Surgener, which sum instead od being paid to 

S. R. Surgener is to be brought into the general funds of the estate, and 


the seid report in all other respects is hereby approved and confirmed. 


And it is further adjudged, ordered and decreed that k. L. Pennington 





2 
administrator of the estate of H. J. Morgan, deceased, recover against t 
the said A. R. Surgener,administrator of the estate of S. S. Surgener, 
deceased $52.50 part of the debt in said commissioner Goins'reporte men- 
tioned with interest thereon from the 15th day of May, 1905, until paid, 
and that the seid Fennington administrator as aforesaid recover against 
the said A. R. Surgener, administrator o the estate of S. S. Surgener, 
deceased and Nancy E. Livessy the sum of $367.50 with interest thereon 
from the 15th daybof May, 1905, until paid. This last recovery being 
against the said Nancy E. Livesay as principal and Spainst the said 


administrator of the estate of S. S. Surgmmer, ceceased as surety,‘ the 


Said S. S. Surgener, deceased, pe stourety for said sum in his life time: 
~’ 


that A. G. Hyatt,cashiery recover of the said A. R. Surgener, administra- 
tor of the sstate of S. S. Surgener, deceased, the sum of $243.48 with 
interest on $241.56 part thereof from the 15th day of May, 1905, until 
paid; and that Powell's Valley Bank recover of the said A. R. Surgener, 
administrator as aforeseid on account of said S. S. Nurgener, being secur- 
ety for E. N. BrickZey and others $86.93 with interest on %80.50 part 
thereof from the 15th day of May, 1905, until pe.id. It is further 
adjudged, ordered and decreed that after paying the cost of this suit and 
the debts aforesaidythen there BBall be paid to A. B. Livesay the sum 

od $150.00, to Almira Fletcher the sum of $150.00 to S. R. Surgener, the 
sum of $200.00 ( $50.00 of which is already paid to him) and to Sarah 
Roberts the sum of 9200.00 ( $50.00 of which has already been paid to her) 
and to David Burgener $150.00, being the amounts provided for them in said 
commissioner Goins' report, and as to the residue of the estate of said 

Hs S. Surgener, deceased the same will be divided into five equal shares 
end to Nancy E. Livesay shall be paid one share, to S. R. Surgener, shall 
be paid one share, tc Sarah Roberts shall be paid one share to David 
Surgener shall be paid one share, and A. B. Livesay and Almira Fletcher 


shall be paid one share jointly. And it. iis further adjudged, ordered 





Ka) 
and decreed that the said James W. Vrr, commissioner as aforesaid, and 
the admin’strator of the estate of S. 8S. Surgener,act in concert in == 
paying out the funds in their hands, or that may come into their hands, 
so as to.carry out the’terms of this decree. And it is further ardered 
that A. R. Surgener, administrator of S. 8. Surgener, deceased execute 
pefore the clerk of this court a new bond as such administrator in the 
penalty of the sum of $1500.00 conditioned for the faithful performance 
ef his sai@ trust, and unless the said bond is executed within thirty days 
from this date,then the clerk of this court is hereby authorized to 


aopoint another administrator of the said estate , and the authority of 


$. 
the sa@dsA. R. Surgener as such administrator sma hah time be re- 
: f 


voked, and thesaid A. R. Surgener, is hereby restrreged from receiving 
any further funds due the said estate until he shall have executed the 


said bond as above provided, d the cause is continued. 


Y ¢ 
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A. B. Livesay, et al, Plaintiffs. 


VS, In Chancery 


WEAR LENAMAY de CAA! Defendants. 
/ 


This cause came on again by consent of parties, to be fur- 
ther heard upon the papers formerly read in the cause, and was 
argued by counsel. On consideration thereof, and it being 
admitted by the adult parties to this suit by their counsel, and 
by the guardian ad litem for the infant defendant , David surgener, 

that the tract of seven or eight acres of land, owned by the said 

S. S. Surgener at the time of hi#@ieath in tne M11 mentioned, will 
have to be sold and the progeeds of the sale brought into the 

estate for the payment of the Bebts of the said decedent, sand for 

the equalization of the heirs of eaid bat ate eae agreement of 

the said parties. It is adjudged , of@dered and decreed thattJames 

i. Orr, who is appointed a commissioner for the purpose, proceed 
to sell, free from dower, at the front door of the cozrt-house of this 
County, to the highest bidderon a credit oF a eles meats 
time, the said tract of parcel of land, except as to baa. ike of two 
hundred dollars, which will be requiref to be paid in hand, and for 
the deferred payments bonds with good secur&éty will be required of 
the purchaser bearing interest from date. Said commissioner, before 
ais: wil] advertise the time, terms and place of sale for at 
least creaty//aays, by written advertisments, posted at the said front 
do@se -of ein court~house, and in the vicinity of said land, and 

will execute bond before the clerk of this court in the penalty of 
$1200.00, conditioned according to law, and he will report his ac- 
tion hereunder to the next term of this court. And the cause is con- 


tinued. 
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A. B. Livesay, et als. Plaintiffs. 


| VS. ; In Chancery 
§ 
hareah, Besany EC wx Defendants. 


_ This cause came on to be heard upon the bill of the plain- 
tiffs, and exhibits therewith, the process duly executed on the home 
defendants, the order of publication made, noséed and published 
against the nonresident defendants as prescribed by law, the answer 
of the infant setentant Se esa Ad Litem and replication there~ 


to and the cause regularly matured at rules and set for hearing by 
vp, I 
J Ve 
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ee and upon the answrdof Zyyou 6 ede x Mim AAP AL Ltd 


, and replication, 66 each of said 
failing to appear and deur 
plead or answer, the bill is taken for confessed as to then. 
On consideration thereof it is adjudgec, ofdered and decreed, 
that A.-M. Goins, who is appointed a commissioner for the purpose, 
do state and settle:the account of A. R. surgener, Administrator 
of the estate of S. S. Surgener, deceased, charging said administra- 
tor with all personal estate that came, or by due diligence shoulda 
have come,to his hands as such administrator, and giving him credit 
for all sums legally paid out by him @s such administrator, and show- 
ing what amount will be in his hands for distribution among the heirs 
of said estate. Said commissioner will also ascertain what sums, 
if any, were advanced by S.S. Nurgener, deceased, to his.heirs, and 
what amount will be necessary to equalize said heirs, ## whether or 
not the widow of said decedent received what was intended by said 
decedent to be her interest snd dower in his real estate; and whether 
or not the auard tract of land left by said decedent, undisposed ez, 
Should be sold and the proceeds thereof distributed among said heirs 


for the purpose of equalizing said heirs in said estate, or for dis- 


tribution in any event. Said gommiss ioner will report on any other 


matter deemed pertinent by himself or requires, by Ang of t arties WS 
im interest, 4 na the-eandente-combineed yy (1) pot ate Pid De eit he 
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ciebwher, a witness of lawfil age being duly sworn deposes and 
says: 
Q.1.-- Please state your ege, Occupation and piace of residence? 
Ae~- I am 38 years old, an farmer, recide on Blackwater, Lee coun ty 
Virginia. 
Q.2.-— Yere you acquainted with S.S.Surgener,deceased in his life 
time and if so how long did you know him? 
A.-~ I was, knew him all my life. I lived about one-fourth of a 
mile from him when he died. | 
0.3.—-— State whetheror not you paid Mr. Surgener any money a 
short time beforehis death, end if so when was it and how much did 
you pay him? 
A.-~ I did pay him $300.00 about the 22nd or 2ard of April, 1904. 
Q4.---- Nid you owe him anv other money at that time, and if so 
how much, and how was it evidenced, and whet for? 


A.——- I owed him $200.00 at the time I paid the $300.00, that 


\is tT bought a piece of land from him at $600.00, and paid $800.00 
a 


i it which left me stili owing him $200.00. I gave him a due bill 
pe $50.00 and executed a nots on tweive months tine ror $1560.00, 
for the $200.00 which I stiil owed. 

Obj.-- The foreing auestion and answer is objected to because of 
the incompetency of the witness, &.S.Surgener being dead and the 
notes end deed are the best evidence. | 

M' G. Biy for A.R.Surgener, Admr 
ty a a Did you pay the above mentioned note andd@e bill or either 
of them to §.8.Surgener? 

A.~-I did not. 

Q0.-- State whehar or not S.S.Surgener deceased, at the time you 
peid Pin the $800.00, or at any other time shortly before his death 
informed you that he had any money other than that which you paid 
him, and if so tell what he ssid about it? 

A.~-He said thet thet was not all the money he had. He did not 
teli me how much more he had. He asked me to Heep cuiet, or not tell 
about paying him the monev, that if his son A.R.Surgener heard it 
he would ding-dong hin for it, and that he did not want to let him 
have it, that Abe already owed him a good amount that he hed let 


him have there for the store. 
4 : 





Obj.--Objected to for reasons stated in the objection next above. 
M.G.Ely for ABR.Surgener Admr. et al. 

Q.6.—-— Did you have any knowledge of any notes or debts of anv Kin 
due §.S.Surgener deceased, at the time of his death, other than 
your own? 

A.-~ I don't know of any other debts except the debt that I spoke 
Of A.R.Surgener owing, above. 

Q.7.-- Do you stili the $150.00 note and the $60.00 due bill or 
either. State how that is. 

A.-- I still owe the $150.00. I paid the $50.00 due bill to A. 
R.curgener, Administrator of S.S.Surgener. EF paid it something 
dike a month after Mr. Surgener's death, and after A.R.Surgener was 
appointed admivistrator. when I paid the due bill Mr. A.R.Surgener 
delivered it to me and I file the semeherewith as epart of this 
deposition marked "A.B." 

Q.8.-— Please state whether or not you are acquainted with the 
handwirting ofs S.curgener, deceased, anc did you ever see him 
write and sben his name? 

A.-~ I am acquainted with his handwriting, and heve often seen him 
sign his name. | 


Qe%.-— Please lock at the endarsement on the due bill which you 


have just filed with your deposition, dated May 20th, 1904, and signe. | &, 


5.S5.Surgener, and state whether or not seid endorsement and the si g-— 
nature thereto, or anv part thereof is in the handwriting of S.S. 
surgener, deceased. 
A.-- I thounght at the time I Baéd it off that it wes not Mr. sur— 
gener's handwrating, and I still do not believe that it is his. 
Q.10.-—- Please state what isrsonal property life stock &c. §.8.Sure 
gener owned, and was on the premises at the time of his death? 
A.—-There was a mere there that I would value at $100.00. Abe 
told me thet charlie Horton had offered $125.00 it. ‘There were 
some cattle on the place but 1 don't knov whose they were. 
There were some hogs there but I don't know how msny. I remember a 
fine brood sow. There were some fowls, some chickens, I don't 
know that there were anv turkeys or geese. There was a turnizZ 
plow there and some harness for a team, and ea harrow, and a mowing 


machine, there were elso some double-shovel PLOWS, and s0ite hoeg 





As to the household and kitchen furniture, there were four or more 
beds, I know there was four, and seemed to be well furnished with 
bedelothing. I have observed also a cubbard, sewing machine bureau, 
cooking stove and utensils for it. 

(Defendahts reserve the right to cross-examine ) 


(2: WKS TN A Sis 
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S.R.Surgener, a witness of lawful age, being first duly sworn, deposes 
and says: 

Q. i. State your age, residence end occupation. 

A. 1. Age 28; Haneock county, Tenn; and occupation farming. 

Q. 2. What relation are you to S.S.Surgmer, dec'd, end are you one 

of the defendents in this suit? 

A. 2. I am his son, and I am one of the defendants in this sutt. 

9. 8. Please state if you know what debts were due S.S.sSurgner 

at the time of his death and the amount thereof. 

A. 8B. I know what he told me about it-- He toid me that Henry Raker 
bute an $260 for land he had sold him. He told me that brother A.R. 
Surgner owed him $125 note for land. He aiso told me he had a county 

Cleim of $265 in his trunk--for a beef cow he sold to the Poor House. 
This is ell the notes, except the natn 0.P.Levisay note. He said O.P. 
Levisay owed a note of $200 or $250 at the bank——-that he got #60 of 
the money, and that he wanted me to pay $60 to Levisey or the wholder 
of the note. J am not certain as tothe amount of the note. 0.P. 
Levisay was present and heard the conversation. Levisay did not say 
anything. My father said to Levisay, I don't want you to be saying 
you never got anvthing. This conversation was two or three daeys before 
fether died. 

Q.4. State anything you may know in regard to any money that 
your father had at the time of his death, or a short time before 
A. He said some two or thres devs before he disd thet he had #3800. 
Q. Where did your father keep his money end notes end other papers? 
A. In his trunk, he said. 
Q. Who was present when your father spoke of the money he hed on hend? 
A. Mariah Levisey, my sister. 
QO. "het personel property did your father own at the time of his death 


and give its velue as near as vou can? 


A. He had a mare, worth $100; a heiffer worth $20; a sow rorth $15; 


some four or five shoats worth $2.60 a piece. I think his farming 


implements had been mostly worn cut. There was an old plow, worth $2. 





Thre used to be an old mowing machine there, I don't know what became 

of it. I don' know in regard to the chickens. There was a bottom field 

in corn, supposed to be seven or eight acres, end ought to have made 
200 bushels of corn, they had just mowed a field adjoining the fore- 

going, of seven or eight acres of grass, A. R.Surgner mowed and put 

up the hay, and I suppose he was entitled to about half for putting 
it up. He was also entitled to half of the corn, according to the 

rules of my father on the bottom land, and also according to the ruies 
in that communitiy. 

Q@. What was the estate's part of that corn reasonably worth per bushei? 

Or what is it now worth? 

A. What the administrator solid at the sale, I think averaged from 

50¢ to 70¢ per bushel. He did not seli half of it. 1 think he claimed 
only a third was sold. He sold from 80. to 90 bu. 

Q. State what household and Kitchen furniture was left by your father 
end its value. 

A. He had e sewing machine which ought to have been worth $12.50; 

a bureau, wobth $12.50; a cubbord, worth $5; a right emart good books, 
worth, I can't say what; he had a couple of beds of his own, or one 
bed and a lounge, with the necessary bedding, cover &c., worth, I 
would say the lounge $4.00, and the big bed, with what bebanged to 

it, $15.00; he hed a good reasor worth $1.00; he had a cLoch worth 
about §2.00; he had a watch two or three years before his death, put 
A.R.Surgner got hold of g it and swapped it off. I suppose the watch 
was worth $10.00; there was a was stand worth $1.00; a was kettle 
wartk with a hole in the bottom of it worth $1.00; a farm bell worth 
$2.00. 

Q. State if you Know who had the kev to your father's trunk at the 
time of his death, or a short time before, and tell any thing vou 

may know in regard to the matter? 


A. J asked my father a day or two before he died in regard to his 
a. 


ha 
key, but who he said his Keys I wont be certain, but ixthinkxkaxsats 


my best impression is he said mother had them. The reason I spoke 

to him about the keys was that I said to him that I was afraid that 
his money and notes would be made way with. He said no they would'nt. 
He had spoke to me that he wanted me to take charge of his papers &c. 
and act as his administrator. He said I would his will there in the 
im trunk, and $125 note on Abe, and a $25 county claim. He said he 


had $200 in money. J can't state that he seid that was in the trunk 
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exactly. In speaking of the note against Abe he said of course I don'. 
suppose he means anything else but to pav it. He mentioned sbout the 
Raker notes, but the best of my recollection is he said they were 
in his trunk, I Know he was talking to me about the notes. I remember 
he said I would find his papers in his trunk. He talked to me twice 
about the matter, or more: my sister Mariah Levisay was present at 
One time. 0.P.Levisay was present at one time, but at that time he 
did not say very much about his business. At another time there was 
not any body present. 
Q. Since Mr.Surgner died, do you know whether A.R.Surgner has paid 
to any of the heirs any sums of money; if s0, state to whom he paid 
it and the amounts you know of? 
A. Mathex Since his death I called on mother for $50, and she told 
Abe to pay it over to me, and he handed it to me. 

Q. That was out of money that Mr.Surgner had on hands at the time 
of his death, was it not? 
A. The reason why I called on them for the money was that I had under- 
stood that father had said for to pay me over $650 of that money, 
and I called on her for it, and she told Abe to get it and pay it 
over, and he did it. He took no receipt. He got the money out of his 
pocket. 

Q.- Who else wese present besides vou, Abe and your mother? 
A. If I mistake not, Abe's wife was present. 

Q. “as Sarah Roberts there at that time? 

No sir. 

Q. Do you know anything ahout Abe paying Sarah Roberts $50, more or 
less, out of the Surgner estate? 


A. I don't Know anything any more than what I heard Abe and mother 


say. They told me that father said to pay he $60 to her. I can't state 


whether they said they would or would not pay it. 

Q. Have vou ever heer them or either of them together talk about di- 
viding up the money he had on hands at the time of his death? 

A. I have had a right smart talk with them on the money matters. After 
I was sworn in as Admrs on the Tenn. side I asked them to give up 

the remainder of the money and the notes. Abe claimed that it was 

mother's money and motes and she was not &eang to give them up. She 
claimed it also. They did not give them up. 

Q. Did not Abe claim that he was to have $50 of the monay too, as 


well as you and Mrs. Roberts? 
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A. No sir, I had never heard it snoken of before. He also showed me 
the $125 note, and he claimed that he had paid it off, and I asked 
him where he got this note, if father gave it to him. He would not 
give me any reply to it. 
Q. I see on the appraise bill a pair of saddle bags, dc you know what 
became of the saddle bags? 
A. I got them. 
Q. were the saddle bags worth $5 the price they were appraised at by 

the appraisers? 


A. I think they are. 


Q. State whether or not at the time you had the conversation with 


your father epoken of abové in reference to the key to his trunk 


you at that time or afterwards Called on your mother or A.R.Surgner 


or A.R.Surgner's wife for.said key, and if do what occurred, and when 
was it? 
A. Xxsisixnotxentixfarx I called for permission in the trunk after 
father died. It did not seem that he wanted to give up any thing in 
the trunk. We went into the trunk and looked up a few papers. The 
will was in there and the county claim of $12.50. In speaking of he 
I mean A.R.Surgner. I asked Abe about the balance of the county claim; 
seid he did not know any thing about it. 
who had the key to the trunk at that time and who opened the trunk? 
The best I could get at it the keys were turned over to Abe's wife- 
I mean they were in her possession. 
Q. State what advancements were made by your father in his lifetime 
to his children, so far as you know, and I will ask you, in doing so 
to commence with the oldest child and go through with them all, tel- 
ling anything you may know in reference to any of them being so ad- 
vanced? | 
A. Marry Ann was the oldest. Exxknaywxnaxxx From my own Knowledge and 
from what I have heard my father say, when any of the children mar- 
ried he would give them a horse or its equivalent, a cow and a Bog 
perhapse, and some articles to start them into house Keeping, and 
treated them all alike, or as near alike as he could. Over and above 
this I do not know that he gave Mary Ann any thing. 
As to Mariah, his next daughter,I have heard him talk aright smart. 
He always claimed that he had given her what he considered her part. 
Mariah Levisay admits that her father gave to her in his life- 
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time all of his estate that he intended for her, and the same is ful- 
ly shown by a deed of conveyance of iand made to her by her father 
whieh is fully shown by copy of said deed filed with the plaintiffs' 


bill marked "EK". She is satisfied with the same and does not wish 


or claim to participate in any part of the estate left by the deceden! 


at the time of his death. 
. ¢c.tT.munean, atty. for Mariah. 
As to Sarah Roberts, his next daughter, I know of his going her 
security for two or three horses and giving them to her, and paving 
security money for her and her husband for provisions, and he bought 
a tract of land for her which cost him $50, and gave it to her and 
she lived on it for several years. I’now of his giving her’cows. I 
do not know how the notes were executed that he was security, whether 
by her or her husband, but they were signed by him as security on 
her account. I have heard him say that he had given her her part-—- 
I have neard him say this at different times. 
As to Nancy Levisay, his next daughter, who married 0.P.Levisay, 
I herd him sey he had given her a piece © and. He also said he had 
given her up some notes of about $350 on some land he had sold her 
or her husband. I think he valued the land spoken of at about $6500. 

As to S.R.Surgner, myself, I do not know thet I can tell very ac- 

curately what he has given me. He has helped me some away long back 
years ago, but he said to me that he had not helped me as much as he 
hed the rest of the children living. He probably has given me in years 
back from $200 to $300. I paid him $26 of this money back by selling 
him some corn. This is the A.J.Baker matter. 

As to A.R.Surgner, my brother, I tmow of a span of mules and a wag- 
on he received, worth, as my father ssid, including some money, $800. 
Abe and Sam, another brother, pought a stock of goods from Deniel 
Johnson, in a year or such a matter they were about to fail, and 
O.P.Levisay and myself had bought them out, and the creditors of Abe 
and Sam cosed us out. At the time Abe and Sam bought out Johnson 
my father paid Johnson $400 for them in land. Then 0.P.Levisay and 
myself bought them out we were to pay my father the $400 for then, 
but as we were colsed out and deprived of the goods we never paid it 
and my father never collected it off of Abe and Sam, at least he so 
Claimed to me. Father also claimed that he loaned Abe and Sam other 
money which they put in the store, but I do not know how much. I 


heard father say he paid out $126 for Abe at Sneedsvitlle on an 


~ 
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indictment. he got into. He claimed he paid $160 on a note her at the 
bawk that Abe had signed his, my father's,name to. There is two 
pieces of land there that is deed to Abe, or rather one piece to 
Abe and the other to his wife. He deeded to Caliie Surgner and the 
lawful heirs of A.R.Surgner a tract of land containing 50 acres more 
or less for the considerations mentioned in the deed. This anne 
worth at the time of the conveyance, taking the support of my mother 
into consideration as provided by the deed, I think about $1000. In 
fact I at one time agreed with Abe to give $900 for the land and take 
my mother and support her. May father was present at the rete spoke 
up and ssid that was more than he ought to have had and if it had 
not been for Bettie, meaning my mother, I would not have given him 
that much. Ratharxninwaysxeiuimedxtaxmeaxtkat I understood from what 
my father said that he Bad given Abe something as an advancement in 
the price of this land,but he did not say how much. He also stated 
that Abe yet owed him something on the land. I do not BROW whether 
Abe paid the $300,mentioned in the deed,or not, As to the land con- 
veyed by the deed dated May 26th,1904, in which the consideration 
is stated to be $850, xtntaxwketherxthexexxasXxanyxXARKANEMMANtexIinx 
thntxinmedx I talked to father and Abe beth abot iateas soon as I 
heard of the deed. I considered the land well worth $600, and told 
them both I would give that. There is from 3 to 10 acres in the body, 
of fine bottom land, with the exception Of @ small piece of about 1/2 7 
of fine blue grass land. I told father he ought not to have given him 
any more, that he had given him enough, I do not know that father 
gave me any answer, 
As to David Surginer, son of Samuel M.Surgner, I do not know 
and have not heard of his having anything. 
As to A.B.Levisay and Almira Fletcher, the plaintiffs, I do not 
know of their having received enything. 
As to Samuel M.Surgner, in addition of what I have stated above 
as to the $400 that he and Abe got, he got a sowing machine of Henry 
Baker thet father paid for of $30. I have heard father say after 
Sem went west, thet he paid off an attachment that was on Sam's prop- 
erty of about $40. I have also heard father ssy that Sam fell behind 
On a 10g matter with A.R.Anderson, but do not know how much, and that 
he, father, paid it off. This is all I now recollect of as to San. 


Q- What do wou consider the tract of iand conveyed by your father 


to Mariah Levisey reasonably worth at the time of the conveyance? 





A. J have heard my father say it was worth $100 per acre, and I sup- 
pose it was worth that amount. 

EXAMINATION RY R.L.PENNINGTON, ATTY.FOR NANCY LEVISAY: 
Q. In reference to the A.J.Baker money which you father procured for 
you, I will ask you to state if that transaction was not this way: 
you peeroaed’the money, $6500 from Mr.Baker} he went you surety for 
the money, and afterwards had to pay off for you $200 or $300 of the 
notes. Mr S.S.Surgner,you father, took the note which he paid off 
for you and let S.M.Surgner have that note ioe -nnet enon 1% to him. 
Is that the way of it? And that note was never paid by you? 
Ae I did not borrow $600 from Andy Baker, neither did my father 
borrow it for me. Waxharrawed 
Q. I understand from your statements above that you got some money 
from Mr.Baker on a note which you and your father had signed, that 
there was two or three hundred dollard of this note that your father 
had to pay, which you never paid pack to him, except $26 worth of 
corn which you let him have. Is this right. 
A. I don't admit that I signed the notes, but I got the money as above 
stated from my father. I can't say he got the money from Baker. 
Q. You state that you heard your father say that he had given Nancy 
Levisay a piece of land, what piece of land was it he said he had 
given her? 
A. A piece of botom land there where they lived, and a piece on the 
hill side next to the fish trap. | 
Q. When did you hear him say this? 
A. I have heard him say it time and again-—several times. 
Q. Was Nancy present? 
A. I cannot say that she was. 
Q. Do you remember who was present when he was telling you this? 
A. I don't know that I can say who was present. 
Q. You say also that you heard him say that he had given up some notes 
for some aStmam lend sold to her husband, what was the amount and when 
was 1t he told you this? 
A. The amount was about $360, and I have heard him remark it several 


tines. 


Q- Did you not also hear that Mr.Levisay had given up a part or the 


land? 


A, Yes, I have heard father say he had let him have back some of the 
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land; that is that Oliver had let him, father, have back some of the 
land. 

Q. After your father died, at M.B.levisay's house, in a conversation 
with him did he not say to you, words to this effect, that you had 
received $500 from your father out of money that he had paid in on 
some land that you had bought, and did not vou sey in reply to him 
that it was not quite that much, that the amount was only $476? 

A. I might have made some statement in that way, but when I come 

to studying over the matter I coud not make it out that much, and 

I told father that I never got.xsixaxrtear 

Q. A few day ago a this office, in a conversation with A.8.Leviseay, 
did you not tell him that you had gotten $450 in that land matter, and 
as an advancement from your father? 

A. I might have said gs. 

Q. Was not this the last time we met here at this office to take 
depositions in this case that this conversation took place? 

A. I might have been. | 

CROSS—EXAMINATION RY M.G.ELY ATTY. FOR A.ReSURGNER 

Q. Did not your father before his death make or attempt to make a 
will? 

This question or any answer thereto, and all others that attempt 
to set up a will by the decedent,is excepter/ to as incompetent, 
irrelevant and inadmissable. No wiil of the said decedent having 
been probated in this county, wkk in which county was the domicii of 
the decedent at the time of his death. | 

Je¥.Orr, Atty. for Piffs. 
A. He did. 


Q. Have you that writing, or a copy of it, in your possession, and 


if vou sey that vou have, Will vou please file the same and make it 


a part of your deposition, marked "Will". 
Excepted to for the reasons above stated. 
J.W.0rr, Atty. &c. 

A. I have not got the original, it being on file at Sné@dsville, Tenn. 

I had a copy of it, to A.BeLevisey, one of the pigiNPAbee an this. 
suit. I may and I may not. 
QIxXWILIIxKamxfikax Q. State whether you hed ssid writing proved and 
admitted to record in the e@mnmigexx courts of tenn. as the last will 
of your father. 


Excepted to as irrelevant, immaterial and inadmisseable for the 
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reasons above stated, pecans tiny suuh paper was probated in the stae 


of Tenn, a properly authenticated transcript of the record is the 
best evidence, and for the further reason that if any such paper was 
probated as a will in the state of Tenn. it was improperly and ille- 
Zally done, as S.S.Surgner, dec'd, at the time of his death, and 
for years prior thereto, was domidiled.in the county of Lee and state 
of Va., and the will, if any existed, should have been probated in 
this county in the first county 

J.W.Orr, Atty for Plffs. 
A. I did. 
BY L.7.HYATT, GUARDIAN FOR DAVID SURGNER. 
Q. Did you ever hear your father say that he intended to charge a 
half of the $400, and the price of the sewing machine and the $40 
paid on the attachment at Rogersville and the enount paid by him 
on the anderson log matter as sn edvancement to David Surgner? 
A. I don't now that I ever heard him say what he intended to do about 
it. 


Re-examined by J.¥.0rr, Atty. for Piffs. 
Q. where did your father live at the time of his death, and how 10ong 


had he resided at that place? 
A. He lived on Blackwater,Lee county, Virginia, and had resided there 
40 years,or probably l1onger. | 
How 01d is your mother, Flizabeth Surgner? 
t think she is about 70 years 01d. 
Q. Did your father at the time of his death, have any estate real or 
personal in the state of Tenn., and if so how much, and of what did 
it consist? 
A. He did; Kexawmeasz about one-third of the seven or eight acres of 
land £xat lay in the state of Tenn., which he owed at the time of 
his death. Maxtharaxwaraxsamexnaiax He Owned no personal eastate that 
I Know of in the state of Tenn. 
Re-Examined by M.G.Ely, atty. for A.R.Surgner etai 
Q.0n yestefday you stated that you had the writing or ettempted rill 
of your father probated in the Courts of Hancock County, Tennesee. 
phease state whether or not you guelified in that court as executor 
of said will, or administrator of your father's estate? 
Onj.-- Excepted to because irrelivant, indatesue ahd inadinissa~ 


bie. And further upon the grounds set forth in the exception to 
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the question in reference to the probating of said will in the state 


of Tann. on yesterday. And further if there was any such qualificatin 


ag an executor in the atate of Tenn. the record of the same is the 


best evidence. 
J.W.Orr, Atty. for P1ff. 
A. I did qualify as executor of the will. 

Q. Have you or did you have a properly certified copy of vour order 
of appointment, if so will you please file it with your deposition? 
Execpted to because the written evidence is the best evidence, 

end any oral statement thereto is inadmissible. 

g.7.Orr, Atty. &C. 

A. I did. I have not gotten it now; I let A.B.Levisey have it and he 
has never returned it. 

Q. State if you know whether or not your father Kept an account 

of any advancements made to his children? 

A. I don't think tak he did,in writing; that is I don't know of his 
keeping such. | 

Q. Did not Abe and your mother tell you after vour father's death 
that vour father before his death had given hig money end the Raker 
notes to your mother? 

Excepted to as inadmissible, if such statement had been made 
it would have been self serving upon their part and is inadmissible. 
J.¥w.Orr, Atty. &c. 
first 

A. They. claimed that father said that he wanted mother to have $60; 
I can't say that they said she was to have $60 of the Baker note or 
$50 in money. They afterwards claimed that shexma it was all hers. 
Q. On yesterday you steted that your father paid to Danel Jognson 
in a piece of land about $800 on a stock of goods bought by Abe and 
Sam, don't you know it to be a fact, or havn't you heard you father 
say that he paid himself largely out of this stock of goods for 
what he had paid on them for Sam and Abe? 

A. Well he got some goods; I have heard him remark he got some goods. 
I do not know how many. After he got the goods he claimed that he 

end iet them have 

paid out other money equal to the goods he got. The goods he got be- 
longed to Abe and Sam both. The other money he claimed to have let 
them have was outside of the Johnson money, and then after they ga 
ehosed out their busined he said he paid out some money for Abe, 

snd this other money that he let them have and the money he paid out 


for 
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for Abe ahout covered the amount of the goods he got. After they 
closed out, or when we, Olliver and myself, bought them out, father 
asked me and Olliver to give him our notes for the ¢400, but we did 


not dO so, because the goods had been sold from us by their creditors. 


And further this deponent ssith not. 4 
Lk 


ff, 2 a ee -t_¢__. aw “ 
case sree vreeyoere eas deeeese ses 7 ae ee 


M.D.Levisay, another witness of lawful age, being first duly sworn 


deposes and says: 


Q. State you age, residence and occupation. 

A. I am 60 years 014; live in Hancock county, Tenn.; and em a farmer. 

Q.- Are you the husband of Marieh Levissy, who was the daughter of S.S. 
Surgner, dec'd? 

A. I am. 

Q. Were you on intimate terms of friendship with S.S.Surgner? 

A. I Was. | 

Q. Were you ever connected with him in busibess, if so what? 

A. We were in the mercantile business about seven years. 

Q. Nid he not talk to you freely about his business matteres and fan— 

ily matters? 

A. He did. 

Q. State 1f you know what notes or debts were due to Mr.Surgner at 
the time of his death, and the amount. : 

A. I can't state more than familg talk. I don't know that I ever 

about his notes. 

heard hig state. I think I have heard him speek of the Raker notes; 
that he had sold Baker $500 worth of land. 

Q. DO you Know how much money, if any, he had on hand at the time of 
his death, or shortly before; if 80 state? 

A. I dO not of my om knowledge. 

Q. State what personal property, such as live stock ac. he hed at 

the time of his death. 

A. I can't state just whose property it was. He had a mare that he 
Claimed; a sow and probably some shoats; I think he claimed a heiffer. 

I think the mare, sow and shoats were worth about what S.R.Surgner 
states in his deposition; I can't state as to the heiffer, as I did 

not pay much attention to her. As to the household furniture and kitch- 

en furniture and farming implements, I did not know much, but there 


were some three or four beds in the house. 


Te] 
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Q. State what advancements were made by S.S.Surgner to his childred 
during his lifetime so far as you know. 
A. As to Mary Ann I know of no advancements. 

As to Marieh, my wife, I mMnow of no advancements, except in the 

deed made to her by her father as her part of his estate. 

As to Sarah Roberts I can state only what Mr.Surgner stated to me. 

He staed that she had received her part, $500, in the way of sup— 

plies, meat, corn, horses, cows &c. This was some ten or twelve 

years ago. He also spoke of ilstting her have a piece of lend, 

and I know that she lived on the iand as her own and solid it. 

As to Nancy E.Levisay, he mak claimed that they owed on land as 

much as her part; that there would be nothing going to her,at that 

time. Since that time Oliiver has probably made some payments, but 
I don't know how this is, but there was about $200 worth of the land 
that is in the first deed that Mr.Surgner took back an pe orf 
what Oliiver and his wife owed him. He claimed at that time that 0l- 
liver and his wife owed about $8650 on the jend--this was before he 
took back the $200 worth of land. This is my best recollection, but 
I am not positive. There was another smali land transaction between 
Mr.Surgner and Olliver, but I do not know how that was. | 

As to S.R.Surgner. At one time Mr.S.S.Surgner came to my house 
going to S.R. Surgner's. He claimed that he hed gone on a note with 
S.R. ror abot $500, and he was going there for the purpose of getting 
him to give him his note. When he came back he was a littie disgusted 
at S.R.. He claimed that he refused to give the note in full of the 
amount, put stated that it would do him no good, that he interled to 
charge it to him out of his part of the estate. He claimed that he 
had paid this Baker debt off out of his own money and that S.R.had 


Cc 
paid no part of it. Since that time, in fact sine the death of S.S. 


surgner, S.R.Surgner,in conversation with me,claimed that his father 
was a little mistaken in the amount, thet he hed only gotten about 
$475. 

As to A.R.Surgner, I have hear) see ounener Claim that there was an 
advancement in the first deed to Caliie Surgner end A.R.Surgner's 
heirs, but I do not know how much, as I never heard hin say. I never. 
heard Mr. Surgner say anything about an advancement in the second 
apes as that was made only a shodS time before his death, but I wowd 
think there was. The land is worh from five to six hundred dollers 
at a low estimate; the consideration in the deed is only $360. 


" - 
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In the first deed to Callie and A.R.Surgner's heirs, taking into con- 
sideration the support and maintenance of the widow, is worth from 


$800 to $900. without this incumbrance I would sey the land is worth 
P/E Od: 02 
$18,009.09. 


There was an advancement in the sale of the land to Johnson, 

(to Abie and Sem, as spoken of by the witness S.R.Surgner, of $400; 

$200 of this was to Abe. At one time while talking to Mr.Surgner about 
this matter, and about the fact that Abe & Sam were about to fale in 
their goods business, he stated to me that he had advanced them } 

Other money, and that he had paid out mamexmanexxfar a small debt 

for them both, and that he did not think that he ought to lose it 

all, and that while others were pressing for their money he thought 

he had as good a right to his as they had to theirs and he asked me 

to go with him to get some of their goods, nee we took @ wagon and 
went and got a wagon load, consieting as I Sensor or sugard, coffee, . 
dry goods &c., and brought them to Mr.Surgner's house for him, and 

I have heard him say he afterwards sold some of the goods to Mr.watson 
who was engaged in the mercantile business at Blackwater, Lee county, 
Va. I suppose the load of goods was worth from $150 to $200. at anoth- 
er time I hauled another barrel of gm sugar from the store to Mr.Surg- 
ner's. During the foregoing hauling I had a good teem and heuled a 
good load, and S.S.Surgner went with me and walked before and carried 


a lite, as it was after night. 


I afterwards had a conversation with A.R.Surgner, a year or go 
after this transaction, and he claimed thet his father was not hurt 
in the transaction with him. 

So much of the foregoing answer as states what A,R.Surgnmer claim 
ed, is excepter to as inadmissabe, because selfserving. 

J.7.Orr, Atty. for Plffsg @ 
L.T.Hyatt, Guerdian ad hiten. 
S.S.Surgner also claimed that he had paid some money jee ae here 
at Jonesvilie and at Sneedsville; as to the amount I do not Know, 
ASXEXRBXAEXHRATAxhinxsax Dut my best judgment is $150 would cover 
the amount, and my best judgment is this appliest to Abe and Sam. 
both. I rather think the debt at Jonesville was a debt to the bank. 
My understanding is that Mr.Surgner advanced a span of mules and a 
wagon to Abe. I Once owned the mules myself; they were reasonably 
$200. I suppose the wagon was worth $85 or $40, 
Ags to Samuel M. Surgner, I know of no advancement, except as 


Bnove stated. 
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As to David Surgner, son of Sea; : know of no advancements to him 
that he has received, but there is a brovision in the deed to Abe. 

As to iB eee aha Almirg Fletcher, I know of no advancements 
to them. 
Q. State anx what crops were on Mr.Surgner's land at the time of his 
death and what became of the.!”': | 
A. There was bout 22 acres of land in the possession of Mr.Surgner 
at the time of his death, seven of which was in grass, seven in corn, 
about eight acres in grass and corn. I think the seven acres ought 
to have made 245 or 260 bushels of corn at a iow estimate; the meadow 
was mostiy pasture land; there saw some three or four acres of corn 
in it which I think ought to have made 76 or 100 bushels of corn; 
the grass in the meadow was not worth much, it was weedy. The rules 
of renting in that neighborhood is one-half, and Abe had the land in 
cultivation, and the corn was worth 60 cts per bushels. 

X— Examination by L.T.Hyatt, Guardian 

Q- I will ask you to state if vou did not understand from the parties 
that Sam Surgner had sold out his interest & in the goods business 
to Abe before the time spoken Of by you when you hauled a lode of 
goods away for Mr.Surgner? ig 
A. It was my understanding that Sam had 801d out to Abe, but as just 
when I cannot state, but I beleive it was before I hauled the Sante. 


Q. Did you ever hear S.S.Surgner say at any time thet it was his in- 


tention to charge S.M.Surgner or his son David with one hard of the 


$400 matter as en advancement. 
A. Never did that I remember. 
"Gs when Mr.Surgner spoke to you about haulin’some of the £oods away 
for the purpose of protecting himself, did he not at that time treat 
the $400 as a loan? 
Ae I don't know that he ever mentioned such a thing. 
Q- Still he was attempting to have it repaid by taking the goods, is. 
thet right? 
A. Yes. 

M.G.Ely, Atty. for A.R.Surgner at al. 
Q. Did Mr.Surgner keep any account of the gifts or advancements which 
he made to his children? 
A. I think not, in writing. 
Q- In your talks with fim about his transactions with his children 


did he spear. of what he had done for them as gifts or advancements? 
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A. He never used the words gifts or advancements , but spoke of having 
done so and s0; but from his talk I constrewed it that he meant ad- 
vancements. In fact on one occasion when he wanted me to taxe charge 
his farm and pay off the other heirs $500 around to all the children, 
except Sarah and Nancy, he said they had received their part. This 
was some ten or twelve years ago. 
Q. State whether or not Mi. Surgner would talk one way to one of his 
children and another way to others of his children? 
A. If my information is correct, it seems that he has been a little 
flattering to some of his children, to some extent. 
R.L.Pennington, Atty for Nancy E.Levisay. 

Q. In speaking of the advancements, you said that Mr.Surgner told you 
that there was $350 due on the land which he had let Olliver Levisay 
have. I will ask you to state when and where that conversation occur— 
red. 
A. I think it was at my house, in the last year or so. 
Q. You say that was before Olziver let him have back the $200 worth 

land. 

I think it was. 

when Olliver married Nancy there was considerable opposition to 

in the family, was there not, especially by Mr.and Mrs Surgner? 

As to the objections, I don't. know that Mr. Surgner ever objected, 
Mrs. Surgner did. 
Q. When Nancy married, did not her mother refuse to give her anything 


for household goods, and refuse to allow her to take her own bed? 


Ar 
A. As to the bed I do not know; hit as to giving her any thing I do 


not Know, but later on they did get on as good terms as anv of the 
femily, apparently. 
And further this deponent saith not. 


A.B Levisay a witness of lawful age being first duly sworn deposes 
ehd says: 

@. State your age, residence and occupation. 

A. I am 86 years old, live in Hacock county Tenn; and em farmer.and 
mechenic. 

Q. Are you one of the plaintiff in this suit and a grand son of S.S. 
surgner, dac'd. 

A. I am. 


Q. State anything you mav knowW in regare to anv notas oy danbta due 





S.S.Surgner ded‘ ed at the time of his death. 

A. He toid me of the two notes he held on Henry Baker, one for $160 
emd one for $60, which were executed for land; end I saw the $60 note 
a short time after his death in the possession of Abe and heard him 
read it to A.d.Baker and wanting to sell the note to him. I saw the 
pack of it while he was reading it and as to my best khowledge there 
was no indorsement on the back. He was trying to sell the note to Mr. 


Baker, and Mr. Raker asked him if he was the administrator and he 


answered he was. Baker asked him who went on his bond, he then rolon 


ed his speech snd said the New York fonding co. Baker then turned 
end asked ae satin’ about the note and I told him he head batter let it 
plone, that I thaught it best not to buy it; Raker asked him then 
what his bond cost him, he said $8.50; Baker asked him who was the 
agent, and he said Lawrence Hyatt. I was an my way to Jonssville and 
came on that dav for the purpose of filing the biil in this case, 
and searched the records and found that he had not given bond-- only 
found that he had benn sworn in but the bond had not been signed. 
As I went on back home by his home, I called to him and said that 
I had searched the record and found that he had not bonded. I told 
him that he had to come with me back to Jonesville on Friday and give 
bond; so we came back to JoOnesvile and gave R.G.Levisey and his wife, 
signing his wifes name ) as security. 
Q. State any thing you may know anxtkhingxx@nuxmaxxknaw in regerd to 
any money thet Mr. Surgner had on hand at the time of his heath, or 
shortly before. 
A. He told me that he hed $200 in money just a short time before his 
death; he also said he hadx$i@@® $100 set apart to pay his doctor 
bills and burial. He said he had received tam $800 from Henrv Raker. 
At the same time there was some takK between he and I about $1650 for 
me 4m with A.J.Baker; he seid he would do that, but he remarked that 
he was not able just then that he was not abi# to go to Mr.Raker's 
but theught he would get better. I told him all right that I did not 
want to wérry him. This was a few days before he took his bed. He 
never made the Settlement of the $160. 
Q. State what personal property wes left as near es you can by S.S. 
surgner. 
A. He had e mare he said was his own, and a fine heiffer. The mare 
was worth $100, the heiffer was #¢2@x worth $20. He had a sow he called 


Wosiyn*- 





eJoslyn", worth $15; he hed some shoats, but I can't state how many, 
worth $2.00 a piece, which was 2 month or so before his death. He 
had, before Abe came there, five beds all well furnished with bedding, 
and he had a bureau, washstand, ferme bell, a large cupboard, a good 
cooking stove, the house was well furnished with chairs, pienty of 
dishes ac. The five beds wes worth $15 each; the bureau $12; the cup 
board $6 or $7; wash stant$2; farm skun@ bell $2; as much as $6 worth 
of chairs; and dishes about $10. The cooking stove was worth $5.00. 
There was a sewing machine worth $20; the place was well warkkx fur- 
Nished with poultry, worth $6 or $7. I can't state as to his farming 
implements. The crops on the place at the time of his death and to 
which he wes entitled was reasonebly worth-- the meadow $10; The 
corn on the two pieces to which the estate was entitled was worth 
$100. The pasture land I think was worth $10. 
Q. State if you know where Mr.Surgner kept his money and valuable 
papers. 
A. He kept his valuable papers in his trunk, for I have sernn him 
a many a time go to it and get them, and his money, when he went to 
pay off Dr.Stone his doctor bill of $25, about six days before his 
death, he gave his Keys to some of the family and told them to go to 
his trunk and uniock it and bring him his pocket book. They done so, 
end he took out of a very large purse $265 and paid him. He then told 
them to put the purse back in his trunk, and they did so. 
Q. State any other occurrence of which you have knowledge in ref- 
erence to his key or keys to his trunk. 
A. On one morning, three or four days before his death, he told 
Siaaeor he was going to heave e surgical opperation performed on 
him by Dr.Stone to draw his water, to get his Keys out of his pocket 
which was in his pocket in his pants that hung by his bed, and Olliver 


made the search and found no keys and told the oid man they were not 


there, ne Aander turned in his bed and made a verv 10ng groan and 


seid see if you can find who got them. And by Olliver searching he 
found that Callie had the keys and would not deliver them up to hin, 
and came and opened the door while the old man was in the bed ‘Raked 
below the hipps, and asked what we wanted, and I spoke and said we 
want the syringe, and skhexunikoarkedxthaxtrunkxandxgaxexitxktaxuexx 
Oliiver weht with her and got the tyemnx the syringe. I never gatx 
saw they Keys. 
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RX XXXABKXRARX LAXHLALEXSANANIARX ABAWAXANAXKAY 
After Grandfather death, the dey of his burial, something was 


wanted in the trunk, and he key was called for and Grandmother seid 


the key was under the trunk, and they looked and found the key 

and unlocked the trunk and got what they were calling for out of the 
trunk. I don't remeber who it was that called for the key, or who 
unlocked the trunk. 

Q. State anvthing you may know in regard to any advancements 
Made by your Grandfather to any of his cgildren during his life time. 
A. As to mv mother Marv A. Levesay, I do not know cor any advance— 

ments of my own Knowledge, not have I ever heard my Grandfather 
epeak of any, nor hes there been any to myself or sister. 

Ags to Mariah Livesay, I know of him advanceing her the piece 
oF land mentioned in her deed. 

As to Sarah E. Roberts, I know of him giving her corn, meat 
end fiour and a small piece of land and some money snd saving that 
he had almost raised her family,and that he hed given her her part. 
I have heard him say this at different times. On the dey of his 
burial I heard her say that her best friend was gone and she did 
not know wakt she would do now, that she never came to him in the 
time of trouble and need but what he would help her ené@ she seid 
"lI heve had my part; I am satisfied if I never get no more”. 

As to Nancy E.Livesay, I have o:ten heard why Grenfather remark 
and Only a short time before his death thet he hed given Nacy her 
part in his estate that he had given her e piece of bottom land 
containing a house and the orchard and other iseans which he consid— 
ered her part. 

As to S.R.Surgner, he told me thet he had given Bud $500.00 
in money, whic he had gotten from Andy Baker, and that it went into 
Bud's land. This conversation was somethi :s like three months 
before Grandfather's death. 

As to A.R.Surgner, he told me he had given him more then he 
ought to and he had cost him more than all his other children and 
give him more trouble, that he hed given him his mother's dower, 
or that his mother had given him her dower, that he wouldn't have 
done so if it had not been for her, "granny", annoying him. He 
tole me that Abe and Sam had sunk him $400.00 or more in the goods 
business. He told me he had paid $125.00 at Sneedville for Abe 


and that he paid some money out at Jonesville for him. He gave Abe 
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a span of mules and a wagon, just before Abe went to Texas. The 


mule was worth $200.00 and the wegon was worth according to my best 


i, 
estimate $40.00, My Gran 4fther said that he had let him have the 


mules end the wagon and enough money to make it up to three hundred 
dollars. The conversation above referred to about Abe giving him 
trouble, was made before the last deed made by my Grandfather to Abe. 
As to Samuel M.Surgner, Samuel M.Surgner I remember when his 
thinigs were attached on at Rogersville end thet Grendafther said 
he paid $40.00 to SRXIRAZEX have then released. I remember nothing 
alge except the $400 above spoken of. 
As to David Surgner, son of Samuel M., I know of no advancements 
to him. 
Q. What do you conside/the land embraced in the deed to A.R.Surgner, 
dated April 30, 1900, was reasonably worth at that time, free from 
encumbrances? 
A. I beleive it was worth $2000. 
Q. What do you consider that land was worth at the time, with the 
provisin contained therein for the support and maintainance of your 
grandmother, Flixabeth Surgner, during her natural life. 
A. I. consider it was worth $1500. 
Q. What do you consider the last parcel of land conveyed by your gran 
father tm and your grandmother to A.R.Surgner, may 26th, 1904, ree- 
sonably worth at the time, with the possession retained to your 
grandfather during his natural iife? 
A. I think $800. 
Q. Did A.R.Surgner ever tell you anything about how he obtained this 
last deed; if so, state what he said? 
A. Wahl, I was up there in his store, a very few days after the death 
of the satinaadtt aid Abe told me thet he would not have gotten his 
deed if he had not oo ote himself, that he was sharp enough for 
the old man, and thet he just 1it right on his horse and went to Jones-— 
ville and had it wamardedx registered and recorded. He said he was 
afraid the old man would get ahold of it and tear it up. 
Objected to, because the validity of the deed is not in issue. 
M.G.Bly, Atty. for A.R.Surgner et al. 
Q. Did your grandfather ever tell you anything in regard to the pro- 
vison in the deed to Callie Surgner et al. for the support and main- 


tenance of EFiizabeth Surgner, if so state wheat? 
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A. He did, not long before his death, state to me that Abe wes to 
support hey,coltheher, feed her and pay her doctor bibs and treat 
her wEll during her life, and that he had not done it, that he had 
had to pax bear her expenses himself. He told me that he had given 
grand mother ali he intended for her and that what was there was his 
own and he did not intend for her to have any more of his. estate. 
Q. Has A.R.Surgner been phesent during the taking of these depositions? 
He has not, untill to day. 
Q. Has he since the institution of this suit proposed to buy you out; 
and if so, what did he say about it? 
A. He did; he said he would not mind to buy me out if he could run 
the business the way he wanted to, but that he could not quite ao 
that. 
Q. Of the seven or eight acres of land left by your grand father, 
how much of the piece lies in the state of Tenn. 
A. I don't think quite an acre. 
Qe Did your grand father have any other estate, real or personal, 
in the state of Tenn.? 
A. He did not that I Know of. 
Q- State whether or not A.R.Surgner at the time the deed was made to 
his wife end children was involved in debt or not? 
A, Grandfather told me he was, and Abe aiso has told me so. Grandfather 
told me that he made the deed that way in order to save the land for 
him, Abe. | 

Objected to because the validifityor the deed is not in issue. 

M.G.Ely, Atty.for A.R.Surgner -et al. 

Q. Did you have any conversation with S.R.Surgner herénear this of-— 


fice a few days ago in reference to the amount he had received from 


his father by way of advancements; and if Bo Sexe what he satbd about 


it on that occasion? 

A. I did have a conversation; Bud, Olliver and self were standing out 
near the corner of the office; Olliver said to Bud vou will have 

to pay that $50 back that was paid to you; Bud ssid if I have to I 
can; and while we wre talking Olliver spoke to him again and said to 
Bud you know you got $600: Bud answered no, not quite that much, only 
about $460. I said to Bud you know it was $500, that Baker money, that 
you got from andy Baker. He said he got $450 besides the §60. 

Q. State whether or not you ever said anything to your grand mother 


iA : 
site the note for $150 on Henry T.Baker, «nd if so what was ssid about 


» 





Ae I came up to Abe's store alffter the death of grandfather, I don't 
remember how long after his death, and Abe told me that grand mother 
hed given Sarah $50 and Bud $60; I said to him it looks like she ought 
to give me something and he said you will get yor part after while, 
you need not be in any push about it. I went on down to the house 
where grandmother was, and after talking to her some littie time, I 
asked her if she had not given Sarah $50 and Bud $60; she said she 
had, then I asked her to give me the Henry Baker $150 note; she 
said I have got both of the notes and the remeinder Or balance of his 
money and I'd give you the $150 note if Abe was willing. I said to 
her it looks like he ought to be willing. I think this is about the 
substance of the conversation. 

X-Exemination by M.G.Ely, Atty. for A.R. Surgner etal. 
Q. Rkdixxa Did'nt you grand mother Surgner tell you that your grand 
father hed give her the Baker notes and his money before he died? 

Excepted to because selifserving and in admissible. 
&.W.Orr for Piffs. 

A. She did not. 
Q.- How did she say she came by the notes and the money? 
A. She did not sey; she just said she had them. 
Q.Several tines in your deposition you speak of hearing vour grend 
father sey that tmet cretain of his children had had their part, what 


was their part, or what do you meen by their part? 


im 
A. Pro; the discourse and conversation of our talk it was thoroughty 


understood by me that it was what he aimed for them to have of his 
estate--he did not value it. 

Q. DO you Know whether or not he Kept an account of gifts or advance 
ments with any of his children? 

A. I don't know that he kept any written account. 

Q. Did you ever hear you grandfather say that it was his intention 

to charge his children with what he had given them or done for then, 
as an advancement? 

A. I never heard him sey he had charged it or given it as an advance~ 
ment, but I heard him say that what he had given them or a part of 
them was what he intended them to have. I don't know that I ever heard 


him use the word advancement in my lifer-He alway used the words five 
and done, and would say he intended that as their part of his estate. 





Q. Did you ever hear you grandfather say that the wagon and pair of 
mules furnished Abe was give to him end charged to him as an advance- 
ment? 

A. I never heard him say that he had it charged to him as an advance- 


ment. 


Q.You state that you heard you grandfather say that Abe and Sam 


had sunk him $400 in the goods business, and that he had paid out 
considerable money for Abe 6 Jonesville and Sneedsville, did you 
ever hear him say that he had charged those amounts as advancements? 
A, I never heard him say he had charged ix it as advancements—-— I nev- 
er heerd him use the words. 
Q- Han'nt you heard your grandfather say that it was his intention 
to give his children about $700 a piece? 
A. I never did. 
Q. Did you ever hear vou grandfather say that he had given Abe any 
thing in the way of an advancement in the price of the lands which 
he had deeded him? 
A. I never heard him use the word advancement, but he always used lan- 
gusge that conveyed to me the idea that he gad given him all he inten- 
ded for him, but he never said what he had given him in the price of 
the land. He did say that in the price of the first land he had given 
him more than his part and that he would not have done so if it 
had not been for"granny”. 

X-—EXAMINATION BY R.L.PENNINGTON, ATTY. FOR LEVISAY ET AL. 
Q. You say you have often heard your grandfather sey he had give Nan- 
ey her part of the estate, when was this? 

A. I can't remember just the time, but it was just a while before he 
took down sick, but I have heard him mention it a good many time in 
my life. ; 

lw Shat id 

Q. In what did it consi@h mat he sa¥ thet he had given her? 

A. A piece of bottom land, and the orchard,taking in the houses, end 

other means. 

Qe Don't you know that the orchard that is on that place was put out 
there by 0.P.Levisay since he got that land from Mr.Surgner? 

A. The 01d orchard is the one that he conveyed to my mind. 

Q- Don't you know that O'P.Levisay bought thet land from Mr.Surgner 

about 1882, that fai AS epaizes is on, and paid him all the land 


was worth at that tine? 
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A. I do not. I know nothing except what 0.P.has told me about it. 


ae | 


- And further this witness saith not. oP 
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A.R Surgner, Administrator, introduced by himself, deposes and says: 
Q. State what came into you hands as administrator of your father's 
estate? 

This question or any answer thereto is excepted to at this time, 
until the administrator head made out and filed with the commissione r 
a proper inventory of all personal estate, including notes and other 
evidences of debt, and money, and any personal property not imbraced 
in his sale bill, and that was left by his decedent, and that came 
or should have come into his hands. 

J-W.0rr, Atty. for Piffs. 
A. Ex£xkm There came into my hands what is itemized on the fSapraise 
and sale bills which I here filew marked "A" and "B", and make them 
a part of my deposition. 

The sale bill file marked "A" is excepted to because not legal- 
iy made out, and does not sho what the law requires, and the appraize- 
ment bill is also excepted to xxXxNxMuxxxALEyxxKaexRILLaxx because 
Qt doses not show the appraisers were legally appointed. There was no 
Circuit court for Lee county, Va., on the 6th day Of Nov., 1904., and 
it does not sho’ that the appraiser appraised all the personel propert 
Of §.8.Surgner deceased. 


J.W.0Orr, Atty. for Piffs. 


Q- Was ther amy ‘ther (roperty that you now of that should have 


come into your hands as such administrator belonging to your father 
at the time of his death? 

Ans. NO sir, mak I reckon not: 

Ques. It is alleged that Henry Baker was indebted to your father 

at the time of his death by note in the sum of $200,and that 

your father \s8d some money on hand at the time og his death, 
please state why thos matters were not appraised and taken in charge 
by you as administrator? 

Ans. It was on account of my mother,she said that they belonged to 
her and that he had given them to her before he died. 

Ques. It is alleged that your father owed & horse,a heifer and 

a@ sow and some shoats and some house hold furniture that you 

should have taker chare of as administrator,explain why 


that was not done? 
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Ans. There was a coOw,a horse thene-.eni a sow and three of four 


shotas, and I did not take eharge of these because I thought. 
mother was entirled to them as wifow: Mother claimed the boomee® 
quégsewing machine and the a praisers said that she claimed them 
and were entitled to them; father owned one bed at the + me of 
his death and my mother kept that’ 
Ques: It is alleged that you should be charged with a note 
of $1265.00 which was executed by your wife tom your father as 
part of the purchase price of the first tract of land that was 
deeded to you;please state why that note was not appraised? 
Ans. It was paid off to father before his death; that is it was paid 
to other parties by father's orders. 
Objection: | 

The foregoing question and answer theret) is ecepted to 
on account of the incompetency of the witness,S.S.Surgener is 
dead,and witness is incompetent. 

J.W.Orr. Atty f r plaintffs. 

Ques. There has been something said in some of the evidence taken 
that there was some hey on some of the is:nd that you should account 
for as edministrator,state and explain how this is? 
Ans. I got the Sore gy sowed it on the land and the contract was 
with father that I was to have the hay. 

Opjected to for incompetency of the witness. 

J.W.Orr, Atty. 

Ques.Was there any pasture land thet thet was worth any thing that 
you should account for: 
Ans. There was some stalk land there,but is was in a condition that 
I could not seli the pasture. 
Ques. How many bushels of corn was raised on that piece of land 
of your father's. 
Ans. There was close three hundred, or 275 I guess—- 
Qes. What part of that a oe egg, eee Se eee s estate? 
Ans. He always eharged me one third. EI furnished every thing and 
cultivated the land. 

Exception: The statements of the witness as $0 any contract 
between him and his father in reference to the cultivation of the 
land is excepted to as sap oirns hee BS S Rueseney being dead. 





ZT 
Ques.Please state whether or not your father in his life time 
furnished you any property, money or land and cherged it to you as 
an advancement as one of his heirs? 
Ans&, If he did I never knew it. 
Ques. Do you remember of him giving you a wagon and paig of mules 
if so where they an advancement to you? 
Ans' I remember of getting the mules and wagon but if he intened to 
charge it to me as an advancement he never said any thing about it. 


Qes. It has been stated here that your father furnished you and your 


peother ae $400, in the price of a piece of land sold to Danl. 


Joghnson in a stock of goods, end that he furnished you and Sam 
other money in connection with said stock of goodsjplease state 
whether or not that was made to you as ai adv encement? 
Ans. He did but he got it back out of the stock of goods and what he 
recovered off of Cowan,McClung and CO, $260 was what he got of 
Cowan,Mcclung and Co,(jind the goods he hauled awey would have amount— 
ad to three or four hundred dollars. And his store account of over 
$100,he never paid except Baek some he gave me as I needed it. 

Opjection. SO much of the foregoing answer as speaks Of the 
recovery against Cowan,McClung and co is exeepted tc as inadmissable 
because if such recovery was had there is hetter evidence. The 
statement as to the store account is also inadmissable beacuse there 
is better evidence. 

J.W.Orr. Atty. 
ry pid 

Ques. Please state whther or not your father ever SBE any suns of 
money for you either at Janmextiisexse Snecdville of Jonesville, and 
if sO what for,the amount and was it furnished to you as an ad- 
vanvement? 
Ans: He paid for me on—a-fine at Sneedville on a fine $144' 
and some on some fines at Jonesville.I do not know the amount;if 
he ever paid any thing for me at the bank I have no recolection 
of it. They were not gifts nor advancements end went out of our 
Other dealings | 
Ques. Please state whether or not your father give or adavanced to 


youQmny sum of money in the price of lands which he deeded to you 
and your wife? 


Ans. As to the first pieve I think it is costing me pretty well 
what it is worth,for I do not know what’ it will cost;as to the 


— &' @halka 





28 
second piece it is worth a little more than $350,my father always 
considered both pieces some more than what he sold them to me. 
I never heard him say how much more. 


Qusx. 
By Judge ¢C.?T.Duncan. 


Ques: Were you present or do you Know any thing personally of the 
alieged gift by your father to your mother cf the money he had on 
hands at the time of his death. 


Ans. I do not,all the information I have is what she claimed to me 


after my father died. 

Ques. Have you collected any money belonging to your father's 

estate since his death if so state the amount anf from who collecte 
‘from H,T,Baker $60, the amount of a due bill executed by him to my 
father as a part of the purchase price of a tract of land sold by 
my father to said Baker. I cOllected this efter my mother had set wp 
Claim ~o it and filed an affidavit, and proved by my wife thet it 

was hers that he had given it to ner. 

Ques. Did she also set up claim to the $150 note due by Beker to 
your father? 

Ans. No she has not yet. 

Ques. When did you first hear of her claim to the $50 note? 

A. Some time after the death of myfather. 

Q- How long has your father been dead? 

A. Since the 4th day of July, 1904. 

Q. State as nearly as you can the time when your father sold the piece 
af land to H.f.Baker, the same land for which the $150 and $60, were 
executed. 

A. I notice that the due bill is dated April 28, 1904, and my réeol= 
lection is that the sale was made the same time it was given. 

Q- Upon what consideration does your mother claim that your father 
Save her the Raker due bill and the eer he the had on hand? 

A. I do not know any thing about it, except she ckaims that he gave it 
to her. 

Q. HOw much money did your father have on hand at the time of his. 
death, if you know? 

A. about $300. 

Q- He also had did he not a county warrant of $25? 

A. It was 12.60. 


Q- What beeame of that warrant? 





I paid it on his tax before I quallified as administrator. 
Did it take all the clain to pay the taxes? 
I think there was four dollars and something over. 
Will you file the tax tickets paid by you out of said claim? 
[I will, and I here file one of said tickets end will file the other, 
as vouchers with my settlement. 
The statements of the witnéss as to what Mrs. Surgner claimed 
née are Anadmissable. 
J.W.0rr, Atty. for Plffs. 


Qe XHARxXKAX Have your wiffe and yourself been complying, and are you 


still complying with the terms and condition Of the deed of you! father 
and mother to your wise, which required you and her to furnish to 
your mother a comfortebe support and maintenance during her lifetime? 
A. We are trying to the best we can. 
Q- Is the support and maintenance that yous are furnishing to her 
ample and suited to her condition in life and satisfactory to her? 
A. Weare, and she seems to be entirely. satisfied. 
Re—Exemination by M.G.Ely, Atty. for A.R.Surgmer et al. 
Qe Please explain what you have learned about the $100 Owens and 
Redmen note on the appraise bill since it was appraised. . 
A. I have learned that it has been paid, and that my father gave Mr. 
Owens @ receipt during his life tome, and I here file same with my 
deposition, marked "Owens", 
Q. Please state what you know about your father giving anything to 
Sarah Roberts during his lifetime. 
A. It was given to her in such a way that I cannot state it: He gave 
her a piece of land that snide $40 for; she lived on it for 
a time and then moved off and left it and her boy then sold it. I 
know of him letting her have a horse. I can't stae whether she paid 
anything for the horse or whether it was given to her. She got a cow 
or ‘so, I can't state how many. ir nave heerd my father say he had paid 
some security debts for Geo. -koberts, her husband, but I do not know 
how much. 
Qe DO you know whether vour father intended for her: to have any part 
of the estate which he left at the tine of his death, or did he con- 
sider that she hed had her part? 


A. ‘He told me one day that she had to have some more, but he did not 


say how much. 





A a Ree 


Q.-- Have you received from your father any more than he intend 


ed for you to have? 


Cross examination by Counsel for plaintiff. 

Q.-~- DO you Know anything of your father at one time and about 
the time that he proposed to turn over the place to M.D.Livesay, 
intendeing to make his children equal on the sum of $500.00 to each?: 

A.-— 1 recollect some such words as thet being handled along about 
that time. I don't remember that I heard him say so, but some one 
there was talking such as that. 

Qe-— DO you remember to have heard him say after that at any 
time, that he thought he could let them have as much as $700.00 
each? 

A.-- I don't recollect hearing "im say that. It mav have been 
talked but I don't remember it. 

Qe-- Referring to the note executed by your wife to your father 
for $125.00, to whom was that note paid? 

A.-— The first credit of of $66.25 was paid to James Dingus, 

June 10th,1901, I paid that myself, and know that it was paid; 

the next credit of $27.50, Oct. 6th, 1901, was paid to Jim Dingus by 
myself; the next credit, Sept. 27th, 190k, of $27.13 was paid to 
Jemes Dingus by G..Pridemore. After theee erdits were paid, there 
was a balance on the note, and my father handed me the note and 
said he would give the balance to me. 

Q--- In whose handwriting are the erdits endorsed on said note? 

Ae-- In my handwriting by the consent of my father. 

Qe-—- Were the amounts of these credits each paid to your father? 

Ae-— Paid them to James Dingus whom my father was owing, and by 
his consent and they were credited on the note. 

Qe-- Will you file the said note with your deposition as a part 
thereof, marked "NoTpr, 

Ae-~ I will. 

Q---— Please state whether or not you stated to A.B.Livessy at your 
Place on last Fridey that you would Keep this suit in court five 
years and at the same time told R.G.Livesay thet it wowld take $600.00 
to pay the cost of the suit? 

A.-- I wont say thet I did or did not say them, but I rather 
think I did. 





Q.-- Did you sate to A.B.Livesay on last Monday, when he was 
ta 1king to you about coming on over here before the Commissioner 
that you would come when you got ready? 

A.-- I guess I did. 

Q.-- Is it your intention to make an inventory of all the person— 
al estate thet has come into yourhands as administrator over and 
above what is show in yor sale bill and file the same with the 
commissioner, or not. 

A.-- It is my intention to give in everything that comes into my 
hands. 

Q.-- Have you any vouchers or disbursments or payments made by you 
as administrator, that you intend to file with the commissioner 
in your settlement, and if so will vou please file the aame now? 

_ A.-- I have paid off some three or four iittie matters and will 
/ file vouchers for the same now. 

Q.--— Did not your father have a man's saddle at the time of his 
death? 

Ae-- Yes. 

Q.-- What was it worth, or have you sold it as administrator? 

A.—~ It was near ebout tore up, and I paid $7.50 to have it fixed. 
when my father died the padding was torn out of it and the top 
was near about torn off. J had a turning plow there and the 
appraisers took and appraised it in lieu of the saddle tree. 

Q.-- You said on yesterday I believe thet there was near 300 bush- 
els of corn, anyhow 276 bushels on the 7 or §& acre piece of land. 
is this correct? 

Ae-- Y@S. 

Q.-— I understood you on yesterday, in speaking of the pature, 
to refer only to the dalk~-field pasture. How was this, and was there 
not some grass pasture? 

A.--— There was some pesture down on the land conveyed to my 
wife which was probably worth $8.00. 

O.-~ “hat became of the more that your father left? 


Ae—~ I swapped her off. 


Q-—- At the time your feather let you heve the teem of mules and 


wagon, did he not let vou have some money, making the whole amount 


up to $300.00, as clamied by him? 





A.—- He did not let me have any money when he let me have the 
mules. 

Q.-- Did he not let you have some money to go to Texas on, or a 
short time before you started there? 

A.-- He did not. 

Qe-- Did he not often let you have monev and furnish you other 
means from time to time, and pay debts for you? 

Ae-- He did,and I so stated yesterday. I can't state any more 
than I have stated about it. 

Qe-- Did he not let you and your brother Sam have $300.00 in gold 
at one time when you were engaged in the mercantile business? 

A.-- He did not. He let us have some greenback, as I stated 
yesterday, and I told you how he got it back. 

Qe-—- Did Cowan MecfPlung & CoO. ever owe you and your préther Sam 
any money? | 

A.—-- No sir, not thst I know of. 

Qe-- Did they sver pay vour father anv amount for you and Sam? 

Ae~-— They did not, we owed them. 

Q.---You stated on yesterday that your father paid for you at 
Sneedville $144,00, and that he paid some other amounts for you 
mentioning them, and that these sums were settled betrean you and 
your father in some other dealings. Please state in wat dealings 
end in what manner they were so settled? 

Aen He already had it in his hends. He got those goods and other 
things thst made him whole in it. 

Qe-- I thounght you stated that he got those goods in settlenent 
Of the other money thet he had let you end San have, outside of the 
$400.00. How was this? 

Q--—- I said he got enough with the goods, the $250.00 that he re 
covered of Cowan McClung & Co. and the $100.00 accowmt, to pay 
orf these matters. 

Qe-- Is it not a fact that you were all the time indebted to your 
father and thet your father was never indebted to you on any account? 


A.-~- I considered him in debt to me about as much as I was to him. 


Qe-- Please state whet he owed you for? 


A.-- He Owed me and Sam a store account, and he got the goods 


which were ours. 


QO 6am a St ae 





Qe-—- Did he get all the goods, or just the portion thet he end M, 
DeLivesey hauled orf? 

Ae-- I remember there was some shoes and other goods brought up 
to my father's, besides the load that Mileham hauled. 

Qe-- Do you Know the amount of goods that your father got end 
their value? 

A.-- I guess they would have run up to $400.00 or $600.00. He 
lumped off some of them to McPherson & Watson at $118.00. He sold 
some in the neighborhood and then probably lumpped off the belence. 

Qe-- You stated awhile azo that your father let you and Sam have 
some greenback. I don't believe you stated how muc. How much was that 

Aw I don't recoliect just the amount. 

Qe~- Did not your father furnish you some money to use in your 
present mercantile business? 

A.-- othing more that he would 1st me have a little change now 
and then when I would needy it and I would hand it back to him. He 
did not let me have money to use in the bustwess. He had no ain- 
terest in the business. 

Qe-- Whose composes the firm of S.C.Surgener & (o.? 

A.-- 8.C.Surgenser now ownes the whole business. L.S.Pridemore 
was formerly one of the firm, but hes withdrawn. 

Qe-- You stated on yesterdey that you father had about $300.00 
in money. was the $300.00 that he got from H.C.Baker? . 

A.-- I have heard it was, but don't know it to be a fact. 

Qe—- Did he not have $100.00 in addition to this thet he had 
had for some time, and that he said that he Kept for his doctor 
bills and funeral expenses? 

Ae-— I don't know anything about his having any such $100.00. 

I never heard him say anything about it. 

Qe-— At the time thet you mere a sale of some personal effects. 
How did you advertise the sale, that is where and to what extent? 

Ae—— I advertised it by posting written notices at three places, 
one at Blackwater, one on storehouse door at home, and one at Demo— 
crat. These notices were put about ten days before day of sale. 

Qe-- Were eny of the other children present at the sale? 


Ae-- I don't believe there was. 


Qe-- Did you notify any of them or tell them about the sale? 





A.-— Well it was talked around there, and wrote S.R.Surgener the 
date fixed for. the sale, and told him to bring in the saddle—bags 
to be sold. 

Q.P- HOw many bidders were present during the sale? 

A.-~ Seven or eight. 

Q.-- Did you not tell A.B.Livesey at your place last Monday ; when 
you and Mr. Livesay were talking about some kind of a trade, that 
the last piece of land convayed to you by your father was weil 
worth $700.00 or words to that effect? 

A.--— I may have said it, I don't say that I didn't. 

MET PURSUANT TO ADJOURNMENT, Jan. 24th, 19065. 
Re-Examination by M.G.Ely. 


0% Did not your mother own about 60 acres of the iand conbeyed by 


your father and mother to 0.P. and Nancy Levisay; her own right? 


Excepted to because there should be better evvidence, and this 

evidence is inadmissible. 
J.7.0Orr, Atty. for Pifis. 

A. She did, and I have her original deed to the same end here file 
it,reserving the right to withdraw it when this suit is decided. From 
the best I can learn an regard to this land a pertion of it is inelu- 
ed in the G.W.Pridemore land and a part imxkke probably,a small part 
or corner of the mrise Harris jand, and I cannot state definitely 
how much of it is embraced in the two deed to 0.P.Levisay and wife. 


And further this deponent saith not. 


O.P.Levisay, another witness of lawful age, being first duly 
_ sworn, deposes and says: 
(Witness Called by Nancy E.Levisay ) 
Q-. State your age, place of mytdanem residence and occupation. 
A. I am 60; residence Pennington, Va.; and am a gentleman of leisure 
at present. 
Q. State your relationship to Nancy E.Levisay. 
A. She is my wife. 
Q. How long have you and your wife been married? 
A. We married in 1877. 
Q- At the tiwe that you and your wife were merried, did your wife's 


fatner give her any ppoperty, and if so what was it? 





SB eo 

A. He gave her a little cow, a $16 cow; a $21 colt; a little gilt sow 
and two pigs; and two sheep. 
Q.- Since that time, up to the date of his death, did your wife's fath- 
er give to her or to you any property of any kind, and if 30, what 
was it? 
A. Nothing that I know of. 

Q. It is alleged in the plaintiff's bill that S.S.Surgner conveyed 
two tracts of land, one to you and your wife, and the other to your 
wife. State whether or not these two conveyances cover the same tract 
Of land, and if not what is the difference? 
A. They cover the same tract, al1 but one don't cover quite as much 
as the other one. The last deed jvice uae land than the first by 
about 12 or 15 acres. 
Q. How did it happen that these two deed were made for the ssme prop— 
erty? 
A. Well, the way that it came about, I was owing him a little on the 

land at the time and I proposed to let him have back that 12 or 
165 acres at $200; this was to go on a note which I owed him at that 
tame on which there was a balance of the rise of $300, the balance 
of the purchase money on the tract of land conveyed by the first deed 
to me and my wife jointly. Then he made me a deed covering the res-— 
idue of the tract after cutting out the 12 or 15 acres. He said he 
wanted to make me a new deed. He then made the deed to my wife alone. 
He went on to tell me the reason he wanted to make the deed to my 
wife. I was Owing some little debts alogn about that time. Some lit— 
let debts come up some times that are a little hard to pay. He said 


if I was to drop off and things the way they were they could sell 


the land from my wife for the debts against me. Another reason he 
gave was that the way he wrote the last deed the taxes would not be 
so high. In the mane time he was writing the go Ses he had my two 
bonds and he tore them inks two and laid them in fire--that is he 
Said he laid them in the fire. 

Q. In the first deed that was made there is cited a consideration 

of #1650.00, $919.38 of which is in hand paid, and $730.68 was unpeid. 
I will ask you to state if since the execution of said deed you Have 
paid said sum $730.67? 

A. I have paid it. 

Q- Have you the notes, and if so file them as part of your deposition, 


as exhibits "Levisay notes". 





36. 
A. I have the notes, there are two of them. They are each dated 
Nov. 29, 1895, and bear even even date with the acknowledgment of 
said first deed; one of the is for$ge30.67, and the other for even 
$100, making a total of $730.67; the large note is due one day after 
date, and the small note is Mayable March 29},1896. 
Q. Was any part of these notes which vou have filed with vour depo- 
sition given to you or your wife by Mr.Surgner, or did you pay them 
off in full? 
A. I paid them off in full and mare than in full. 
Q. Why was it that vou paid more that the notes amounted to? 
Ae Well, it seemed that I had to pay untill he was satisfied send then 
he turned me over the notes. 
Q.» Did you Keep an account of the payments that you made to him? a.” 

, I did. 

Have you that account with you? 

I have not. 
State as hest you can from your recollection the amount which you 
did pay Mr.Surgner for the land. 

These enquiries and answers in reference to an account and 
payments made on the land are excepted to as incompetent, because 
S.Sesurgner is dead. J.W.Orr, Atty. for Plffs. 

A. I don't recollect exactly, but my best recollection is I paid 
him $2100 or $2200. 

Obj.-- This answer is further ex ceptsd to because in plain conflic 
with the recitals and provisions of the deed, If the witnesses 
posstion in regard to the transaction is correct. 

ve. W. Orr for piffs. 

Qe—-— Was any part of the purchase price mentioned in the said 
deed, as having been paid in hand, given to you or your wife, or had. 
you actually paid wp to the date of the execution of that deed, the 
amount recited in said deed? 

A.-- I had paid it at that time. 

eae was the price that you agreed to pay for that tract of land 
a fair price for the land at the time that you entered into your 
contract with Mr. Surgener? 

A.-~ I thought it was a fair price. 


Q.-- Did you not pay him $200.00 more for the pieces of land than 


roa 
you had agreed with him in the verbal trade before vou came , put it 


in writing? 





Obj.--Excepted to as incompetent, S.S.Surgener being dead. 
i J. W. Orr for piff. 

A.-- Yes sir, I did that. I had bought one piece of land from hin, 
had taken a title bond and had it paid for. The price paid for tnid 
tract was $700.00. Then he wanted to sell me some more land. He fist 
wanted to sell me the upland without the bottom. I refused to buy 
any more ridge land unless I couhd get some bottom land and a place 
on which I could live, or puild. ve did not trade at that time. Some- 
time afterwards he came back and said he had took a notion to let me 

have the piece of bottom land. He let me have the up-—land and the 
piece of bottom for $600. He said we would not draw wx up any writings 
that day, that it wold cause a wracket if they found out that he 

had sold me the bottom land, that he would heve to tell his folks 
that he did not sell it. So when we did meet after that to fix up the 
busines he said he did not sell me that piece of land in botton with 
the otherk land. I had been paying him some along,and I told him 
that if he did not let me have the bottom land we would recant the 
trade and he could pay me my money back; SO Tom McPherson came there 
with him to take the acknowledgement. I told him that the other line 
ran through the house and that my land was in such a shape that I 

did not want any body to live there. I told him that if I did not get 
the little pottom I would not take the up—land. when I told him that 


the line cut through the house, he said it did'nt, and we got out 


and looked. Some of them said, "Old man he has got. He then agreed 


to sell me the pottom for $300 more, which made $900 for both pieces. 
then he drew up the deed, or had it drarwnr, up for both pieces of land 
and the first piece also, which made three pieces in the deed, which 
is the deed of Nov. 26, 1895. . 

Obj.—-- All the statements of this witness in r@ference to the tradess 
and transactions between himself and S.S.Surgener deceased, are ex-— 
capted to because the witness is incompetent S.S.Surgener being dead, 
and because there is better avidence, or should be, of those trans— 


actions. 
J. W. Orr, for piff. 


Qe-- It is stated in some of the depositions by some witness that 
Mr. Surgener said he had given you a part on one of the notes for 
the land. Plsase state whether this is a fact. 


Ae-- I paid the notes all off, and he geve me nothing on then. 





Q.-— S.R.Surgener saidin his deposition that Mr. Surgener said 
in your presence "Oliver need not be claiming thet he has had nothing 
for he has". State whether you heard Mr. Surgenamr use any such 
language in your presence. 

Ae—-— I never heard him use any such language. 

Q.--— Did Mr. Surgener aver claim to you tha he had given you 
anything, except the cow, the colt, the sheep end the pigs, which 
feu say he had given you. 

A.-- He never did. 

Q.-- In your wife's answer she states that there is a note due the 
bank of $400.00. I'l1i ask you to state if this note is not due 
to Henry J.Morgan instead of the Powell's Valley Rank? 

Ae-- I think it is, and think that the note at the time it was ex 


acuted was due to the Powell's Valley Rank, Mr. Morgan being the 


owner of the Bank at that tine. 

QYe-- I'ii ask you to state what part of the note thus spoken of 
is due by you and your wife, and what part is due bv the estate 
of S.S.Surgener? 

Obj.-- Excepted to because this witness is incompenent to make 
any statement as between himself and wife and Mr. Surgener, or thier 
liability on said note, because S.S.Surzgener is dead. 

JW, Orr Tor pit. 

A'-- When we first made the note we got $354.00. He got $200.00 
of the money and I got the residue amounting to $154.00. & ran on 
a littie while and he and my wife were in town one day and they 
went in and renewed the note. He owed Judge Morgen or the Bank or 
some of them there $50.00, so my wife told me, and seid he had 
that $50.00 put into the new note. They paid the $4.00 and the 
new note was made for $400.00. I was in tom afterwards and signed 
the note myseif. 

Q.-- Your wife states in her answer that the $200 worth of land 
you let him have as payment on the purchase price of the land you 
had bought of him was to come back to you in case the $200 which 
Mr.Surgener got out of the money from Judge Morgen was paid by you. 
Now state if you pleese whether this was the agreement, end wheth er 
you got the land back? 


Obj.--This question is excepted to on account of the incompetency 





of the witness as above stated, Mr. Surgener being dead, and on ao- 
count of beinz in conflict with the deeds between the parties, 
which are the best evidence. 
J. W. Orr, for the pirfts. 
A.—-That was the agreement, but I never got thedand back. I was 


to have the land back if I wanted it. 


Q.—-Has not Mr. Surgener sold thisland, and if so to whom, and fer 


i 


what price? 
A.—-He sold it, but I do not know what it was aviued at, as he 
gold it and some other land together. 

Q.——who a paid the interestupon the note to Judge Morgan? 

A.--I havepaid it. 

Obj. --Excepted to on accunt orknoompetency of witness as above # 
stated. J. ¥. Orr, for pliff. 

BIXXX  Cross-exaemiyation by plaintiffs. 

Not waiving the’competency of this witness, but refying thereon, 
plaintiff's counsel proceeds to cross-examine. 

Q.—~Have you the $400 note executed to H. J. Morgan ebove spoken 
of? «If so or if not ;Wiid youpleas e file arespyfpherect and all en- 
dorgements thereon ee os depositions marked "Morgan note" 

A.--No sir, I havn't got the note. GSmmeexxXRRxxxxx 

nA Sete See Nancy FE. Livesey will file a copy of the note spoken 
of andy eimai t the commissioner to compare the copy with the original 
Wile) attest the same as a proper and exact copy. 


R.L.Pennington counself or 
NanchLivesay. 


Qe--I believe you state in your examination in chief that after 
the first deed was made to you and your wife, and about the tine 
that the second deed was made, you let Mr.Surgener have $200 worth 
of the land embraced in the first deed back, and that he gave you 
credit for that sum on what ou then owed him an the land? Is this 
correct? 

A.--Yes. that was the understanding. 

Q.---You also state "in the mean time, he was writing the iast deed 
he ha@ my two bonds. He tore them in two, and iaid them in the fire, 
that is, he said he laid them in the fire." What bonds do you have 
reference to? 


A.--It was the title bonds he made me to the land before he 





made me the deed. 


Q.--Please state anything you yay know in references to any advance— 


ments mede by S. S. Surgener, dec'd, in his lifetime to his son, 
S. R. Surgener? 

A.--I do not know anything only what I have heard him sayz. J 
heard him say at one time thet he hed to furnish Bud a little money, 
it was $176 or $200. At another time he told me that he went on 
&é note with Bud to Bakers for $400 or $500 and Bud refused to pay 
it and he had topay if off. That is all I remember in regardto § 
Steve. 

Q.--State enything you may know in regard to advancements made to 
Sarah Roberts by her father? 

A.--I heve heard him stete that he hes paid out a signt for 
her, and that Bhe had had her part, put that he could not help it 
thet he had to still keep her and help her. I know personaily of hin 
giving her a horse at one time that he paid $76.00 for. I also 
k now of his giving her a little piece or lend, but I dco not know 
what it cost. 

Q.--State anything you mey know in regard to advancements being 
mede to A. R. Surgener by his father? 

Ae--I have heardhim say a right smart, but I do. not know anything | 
more then has been stated in these depositions by other witnesses. 

I heard him say he let Banel Johnson have a pieceof land on a bunch 
of goods for Abe and Sam. I don't know whether I ever heard him say 
whet the land was worth, but I heard him say afterwards that he had 
about $700 in the goods. I supposed from what he said that it was 
the lend and money that he had let them heve that constituted the 
$700.00 he had in the goods. I also know of him letting Abe have 
a pair of mules and a wagon. I after ards pought the vagon and 
paid $85.00 for it. I think he got ~ither $226 or $250 for the 
mules. They were right good mules. I heard him say he paid some 
money for Abe at Sneedville, but I do not know how much. [I think 
I also heard him speak of paying some money for Abe at Powelis 
Valley Bank, but don'h remember how much. 

Q.--Please state whether or not A. R. Surgener and his wife 


paia to s. S. Surgener the full vaiue of the land he conveyed to 
them, or was there an advancement made in tiie price f the land? 


A.--I never knew much about the first tract of land, but my un- 





deretending about that from the old man was that that land was to be 
Abe's entire part and he was to take careof his mother as 10ng as 
she lived, and thet the $425 was to go to Sarah as her part. I 
do not know whether any of the $4265 waspaid or to whom paid at any 
time. Of course Sarah hes got means there from Abe and the old 
man all aiong at different times. 

As to the last tract conveyed to Abe, $3860 is not in my opinion 


a full price for the land. fo sell it off from Abe I don't know 


what it would bring. I think it is womxrth $700 to $900 to Abe. I 


believe Abe told me it was worth $1000.00. 

Q.--Please state anything you mey kmow in regard to any advance— 
ments to Mariah Livesey? 

A. ——-2THEXBINXMRMXEINBKEX LOX UXMEXRKENXNMXKMRXX I Know of nothing 
except the old mercantile transaction which I have been informed 
is claimec to have been settied up, and a piece of land which he 
conveved to her, which, in m opinion, is worth $100 por acre, and 
I think there is from 7 to 10 acres of it. 

Q.—- By Mr. M.G.Bly, attorney A.R.Surgener et al. 

Do you know anything about Mr. S.S.Surgener getting any goods 
out of the stock that you and Steve had bought from Abe and Sam 
to pay himself for what he had put into the goods? 

A.-~. I know nothing about, except that I heard of it at the 
time the goods were hauled off, and I saw some of the goods there 
at his house. 

Q.-- How much did you and Steve get out of the goods, if anything. 

A.-- Nothing at all, nor 444 w= pay anything. 

Q.-- Please state when the two notes that you have filed with 
your deposition were lifted by you from Mr. Surgener? 

A.—-- He delivered them to me about two years ago. 

Q.-- who endorsed the credits on the $100.00 note. 

A.-- I don't know. 

Q.-- Do you know whose handwriting they are in? 

Ae-- I do not. 

Q.-- Did not Mr. S.S.Surgener deliver you these two notes when 
he executed to your wife the second deed, and did you not then 
give him new notes? 


A.—— No sir. He has never hed my notes since I paid those two notes 


off. I let him haye that tract of lend back to get eyen with hin. 





Q.-— Did vour wife at anv time give him any notes? 

A.~— Not that I know of. 

Qe-- The second deed made to your wife recites a consideration 
of- $900.00 part paid and part not paid. Piease state how much 
was paid at that time, and how much was unpaid. : 

A.-- It was all paid and nothing unpaid.at that time. 

Q.-- Why then @id Mr. Surgener hold your notes until about two 
years ago? 

A. — He claimed he did not have the notes with him at the time.. 

Qe---Did you take sny receipts against. the notes? 

A.-- Ho sir. | | 

Q.-- Please state how and when you paid the $900.00? 

Ae-~- I had paid a portion of it before he made the first deed. 

I can not& state exactly what in. My account shows that I paid hogs, 
meat, wheat, corns, horse, mue colt, cash &c. | 

Q. State how and what way you paid the $730, mentioned in the first 
deed? 

A. As well as I recollect I paid it all in cash, except the $200, 
that was paid in the land he took back. . 

Q. In Mr.Surgner's attempted will, he attempts to give vour wife 
five acres Of land, and spys it is in a deed made to her, is that 
five acres in the first or second deed he made to her? 

A. It is in the first and second deeds both, and is a part of the 
land that was in the first piece of land that I bought from him for 
$700, 

Q- How many acres was in that first piece that you contracted from 


him? Saas: 
A. There might be. 100 acres of it, I do not GenOWs something like 


that amount I think. 
Q- Give the boundaries of the first 100 acres that you contracted 
for at $700. . 


A. It run from the weeping willow S.E. up a hollow to Pridemore's 


line; then about due east up and across a ridge to J.¥.Dingus' line; 
with Dingus' line out the top of a ridge running north to a chestnut 
oak corner; then down the ridge with Dingus' line to the branch to 

a beech, the east dine; north again to the top of another ridge, and 
with the top of the ridge west to the Howard line; with the Howard 


line to a spliting line of the 01d Howard survey; then west with the 


a 





~ 
splitting line to the creek; and down with the creek to a littie fence, 
running from the creek to the garden anxthmxhuekxatin southward; with 
the northeast side of the garden to the comer; from the corner ofr 
the garden to the weeping willow. 
Q. Were there any improvements on, this boundary of land at the tine 
you contracted for it? 
A. Nothing but a little old orchard on a rocky point. 
Re-X-—Examination by Atty. for Plffs. 

Q. State any acts of coercion or unindue influence exercised by A.R. 
surgner upon his father in procuring the deeds from Bis father to 
himself and wife, or any complaints made by S.S.surgner, dec'd, in 
regard thereto. 

— Objected to because the validity of none of the deed are attact, 
and there is no issue of the Kind raised in the pleadings, and is 
imnaterial. M.G.Ely, for &c. 


J Ae “en my 
Before S.S.Surgner end his wife meade the first deed to Callie 


surgner and A.R.Surgner's heirs, S.S.Surgner came to my house and 
said he wanted to stay with us, and brought his trunk with him, and 
Said that A.R.Surgner was treating him so badly that he could not 
stev at home in any peace, that he was in danger of his life. He stayed 
at my house two or three days, and one day while he was gone from my 
house, A.R.Surgner sent and had his trunk hauled back home, and Hr. 
5S.5.Surgner then went back home. In a short time after this the deed 
was made to Callie Surgner and A.R.Surgner's heirs. after this deed 
was made S.8.Surgner taiked to me about the deed and said that he 

had meade the deed to A.R Surgner's wife, and his heirs, and he said 
that it was in the deed that if Abe ever drank any more thet the deed 
was to be invalid, but I have been informed that this deed was after— 
wards torn up and another deed made. Nr S.S.surgner Biso said to me 
that the deed was made to Abe's wife and his heirs so that Abe could 


not dishose, or trade or run through with it. He also said that the 


land conveyed was to be in full of Abe's #x interest wx in his esttae, 


provided Abe took care of his mother, and was also to be in full of 
her interest, that is S.S.Surgner's wife's interest in his estate. 
After S.S.Surgner made this first deed I have heard him say at dif- 
ferent times that he had given Abe ail he intended him to have and 
that he would not give him any more land that. he would rather see 


it sunk than for Abe to drink it Up. He always claimed to me that 





t 


44, 


that Abe had gotten more than his part, that he had gotten it in a 


way that he (SS. Surgner ) could not help it. He claimed that he would 


not have let Abe have as much as he had if it had not been for his 
mother, that she was always after him to hel Abe and give Abe so and 
so. In reference to the last deed to A.R.Surgner, I never heard My. 
Surgner sav anything about it, but I did hear A.h.sSurgner say on one 
occasion, to S.R.Surgner anc myself, that we need not be complaining 
thet he would not have had his last deed if he had not made it hin- 
self, and he also seid he had the will made too. After he made this 
statement he said "I would not take $3000 now for my farm". This 
wag shout all he said about it at that tame, and Bud(S.2) and I walk- 
ed off. 
Re—-Examination. 

Q. 1. Please state whether or not your wife is at this time able to 
come to Jonesville to give her deposition in this case? 
A. l. IT don't think she ought to come out such weather as this, he’ 
health is not good no wav. If there come.a warm dey though I will 
pring her out any day you will all be here. We fixed to come the day 
it rained, but when it rained we couid not come. 

And further this deponent saith not. 


AL h CM 


eos ee eee 


Vy 
APRIL 22nd, 1906. 

A.R.Surgner,being furtner introduced, deposes and seys: 
Q@. 1. I herewith hand you a note of $30.00, dated on the 19th day 
of October, 1908, signed by your father, S.5.curgner, deceased, and 
whaeh has been filed before the commissioner as a debt agaisst 
the estate of S.S.Surgner bv Nanev F. Livesay. Please examin: 
the same, and state whether or not it is a just claim agoinst the 
estate and teal ali vou may Know concerning the said note. 
A. 1. It is not a just claim against the estate. I know ali about 
the execution of the note end what it was executed for. It srose 
in this way: 0.P.Lives:y, the husband of Nancy E.Livesay, was indebt # 
to =.¥.Campbell and L.¥. Campbell & Son in tro Judgments, on which 
execution had heen meme issued sas I was informed and the said 
O.P.Livesay and Nancy E.,his wife, being the ewnersof two cows 
the were fearful that one of the cows would ba taken On ene-ef 


Saad 


: Oe — 
the executions and they pretended to Bet LoOf the cows to my father, 
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46. 
Denenurgner, tc prevent the cow from being levied on by the officer, 
and this note was executed as a pretendec purchase price of the 
cow. The cow was sent to my fatherssnd remained there mas and was 
milked awhile. Rut finally the cow was returned to 0.P.Livesay 
end Nanev BR.Livesav's farm, where she has remeined ever since and 
is treated by them end their tenants as their i The con 
sideration for which the note¥was pretended to be executed there-— 
fore Tailed and the debt ts: not s just dept ene should notpbe 
paid by the estate of S.S.Surgner, deceased, as Seam the consia- 
eration wholly failed, and it was in fect a frauduient transaction. 
The right to cross-examine this witness is reserved for the 


councel for Nancv E.Livesay. 


Ana further this deponent seith not. 


April 27th, 19065. 

A.-R.Surgner, being further introduced tex on behelf of himself 
deposes and seysa: 

8.1. Pirease state whether or not the ¢800 cash left on hands by vour 
father at the time of his death should be charzed to voplas Adinr. 
9f his estate, and if not why not? 

This question or any answer thereto is excepted to, hecaise 
irrelevant, immaterial and in admissible, and becsuse the auestion 
calls for en Opinion from the witness, which it is the duty of the 
commissioner to-perform, and it was the dutv of the Admr. upon his 
qualification as such to take cherge of all the versonal estate 
of the decedent and administer the same, and if any part of that 
personal estate is in the hends cf encther person it is his duty, 
if necessary, to take legal proceedings to acnuire tontrol of the 
seme,and he should be charged with every item where this has not 
been done. J.W.0rr, Atty for Plffs. 
A.ie Y don't think it should; because it was given awav and naver 
came into my hands efter I qualified, and I can't get a hold of it. 
My mother told me that my father gave hor the money two months befoe 
my father's death, and since his death she said she had the money 
in her possession before I qualified as Admr., and since my qualifi- 
eation as Admr. I have not been able to get possession neither have 
I brought suit to recover it, neith nave I brought suit to’ recover 


it for it would be running the estate to expense for nothing, heccuse 





she has no property on which an execution covld be levied. she had 
no property of any time besides what the law would give her. I know 
that she zave Sarah Roberts $f0, for which I afterwards secured her 
she also gave S.R.Surgner $50, for which he refused to give 

me a receipt. I do not know any thing ebout the other $200. Sne has 

Ziving ner grandchildren raid some money. 

mhe forecoing answer is further excepted to as to any statement 

es to anr thing his mother may heve said, because 
inadmisctible, and as to her actions in the matter, beesuse no excuse 
to him. J.W.Orr, for Friffs. 
X-EX. 


. 6800 are based 


1. This is correct, and I never saw the money. 

2. In you deposition in chief in reference to the $20 note filed by 
Nancey F.Livesay, you stated in effect that this wes a shan trade 
to prevent the collection of an execution ageinst Nancy Livesay and 

O.P.Livesey, how do vou hnow it was a sham trade for this purpose, 
and how did vou get vour information? 
A.2. I got it from m father there in the store when I wrote the note. 
He came in and wratx told me to write the note, end whire I was 

to Nancv 
writing it. he gaid that this is the way to fix it on account of them 
Old debts. Mv best recoliection is the Campbell debt was mentioned, 
it was being pressed at that time. 
90.8 Your father had bought the cow, had he not, and after he had 
pought he he had become Aissatisfied with her had he not, and wanted 
to exchange her for another cow? 
A.3. Nanev ves there and I told my father that we could not fead 
the cow for the milk she was giving, and he spoke to Nanch to exchnge 
cows and she seid she would. I started the bovs with thse cow one 
morning, and 0.P.Livesay and my father were standing there. After 
the boys had got about a hundred yards with the cow that we were 
sending home, 0.P. hollowed at the boys not 
that he had let another fellow have her. I told them to take the 
other cow on thet we did not have envy use for her thet she was not 
giving anv milk. 


QO4, Did vour father ever reeeivad anv other cow for this cow? 


(OC45 Ne never aid. 





%. 


47, 
Q-56. When was it that vou sent the cow back? 
A.5. In the fall after the note wag given. 


STATEMENT RY COUNSEL FOR NANCY R.LIVESAY. 


The claim filed by Nanev E.Livesey for $30, for the cow spoken 
in the ahova deposition, is withdram, with the understanding 
that the cow in ovestion is to renain the property ofr Nanev F&F. Livegay., 
and eaad note is to -be cancaiied. 
fn Li Penning ten. 
01.6, Pv plaintiffs' couns at, 

Nic you ever heer vour father state in vour prssence and Mart 
Pearcy and James Vanrant, near vour father's nome, or anout A.R.An— 
derson's, that 0.P.Livesay had him paid up, or about paid wo for the 
land thet he had conveyed to said Livesav and wife? 


A. I never did, I naver heerdhimn say anything ebout their business. 


I belisive the land is paid for, but I do not know how <b 2-65 5 


ee A 


never heard my father eev, 


State of Virginia, county of Lee, to-wit: 


rT, A.M.COins, Speecisl commissioner in the ebove giviadg cause, 


~ 5 
qao Nnereby certify thet the reregoing cepesitionsa 
. 7. ‘ e be J 7 . me in 9 = rie J oe ot . 3 - P , . . > x . 
under Oath, and sUbheeribpec hefore me nS ee V-Ies and places 


as above mentioned, 


Given under my hand, thig April 27th, 190F. 


fae ae 


sy grad eee RT 


Special Ccoimmissioner. 
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A.M. GOINS, 
ATTORNEY AT LAW, 
JONESVILLE, VIRGINIA. 





The devosition of James Vanzant,taken pursuant to agreement, 


on the “Oth day of April,1905,at the law officr of E.W.Pennington, 


in the town of Pennington Gan,Va.to be read as evidence in behalf of 
Nancy E.Livisay in a certain suit in equity ,now before ComR,A.M.Goins 
,for a report,and depending in the Circuit court for Lee County, 
and wherein the said Nancy E.Livisay is one of the defendants,and A.B. 
Livisay and Almiray Fletcher are plaintiffs. 

Present E.W.Pennington Atty.for said Nancy E.Livisay; 


y J.C.Noel " " af Plauntitt Ss. 


_The witness James Vanzant after being duly sworn deposes as fol- 
low#: | 
Q.1. Give your name,age residence and occupation. 

Ans. My name is James Vanzant;I am &48 years old;reside at Pren- 
nnington Gap,Va-,and am a foe - 

Q.2. Did you know S.S.Surgener,in his life time?if so,how long,and un-= 
der what circumstances? 

Ans. eae: ae said Surgener;I knew him since 185831 lived in his 
neighborhood for something like thirty years; I worked for him a great 
deal while I knew him. I Lert his neighborhood something like nine 
years ago3;but I have been back there since I left. 

Q.3. Do you know 0.P.& Nancy E.Livisay,his wife?If so,how long have 
you known them? 

Ans. I have known Nancy ever since she was a little girl and Oliver 
for thirty years,i reckon. 

Q.4. State whether you ever heard S.S.Surgener say any thing about 
having sold to said 0.P.Livisay,or Nancy &.Livisay mEeXEKKHEXK any land? 
if so,where was the land;and state the prices paid,if you know! 

Ans. I heard Mr.Surgener say that he had sold 0.P.Livisay Ali the land 
on the south side of the creek;He sold the first piece to him so he 

said for $750 .005 the next piece for $600.00;and the next pieace $309.00. 

: Titus was the Land I heard him say he had sold 0.F.Livisay. 


Q.5. State whether you ever heard Mr.surgener Say any thing about whether 





Bs ee 


the land he had sold to Mr.Livisay was paid Lorsie aso state as near 
-g you can what he said about it. 

Ans. The last time,I ever heard Mr.Surgener talk about it,he said 
that Mr.Livisay had him paid up,or either had him about paid up. That 
has been about six years ago,l reckon. I heard him have this talk 
about AeReAnderson's. While Mr.Livisay was buving said land [ was 


working for Mr.Surgener on his placezalso I worked for Mr Livisay 


| 4 * ¢Aecm 
Q.6. In any talk or conversation whictr had with Mr .Surgener,or heard 
; 7 


him have,State whether you ever heard him say or claim to have given 
Mrs.Livisay any thing out of the price of land which he had sold to 
Mr.Livisay-. 
Ans. I never did; I never heard him say any thing about giving her 
any thing at all in the land. 

“Fhe 
9.7. Did you know ,threec pieces of land spoken of by you,and which 
Mr.Surgener let Mr.Livisay have: If so,were the prices he paid or 
was to pay,the full value of the same in your judgement? 
Ans. I knew all three of the pieces; and I think he paid every dollar 
that they were worth at the time he bought them. 
Q.8. Has not these lands been considerably improved,since Mr .Surgen= 
er let Mr.Livisay have them: 


Ans. They have been improved a Sight. 


Cross-examined by J.C.Noel. 
Q.1. How came Mr.Surgener to tell you that Mr.Livisay had paid for 
this land,or about paid for. 
Ang. we were all setting around talking.-he was telling it to other 
man,aswell as me. 
Q.2. Who were the other men presenv: 
Ans. I think one of them was Mart Pearcy; his son Abe,l believe was 
by,and may be Sam,his son,who is dJead.IT don't remember any one else, 


there might have Suen brane 


Q.3. Where did this conversation take vlace? 


Ans. Right there at his home? 





=e 

Q.4. Was Mr.Surgener pretty free to talk to people about his business 
affairs? 

Ans. No sirsnot so powerful: he would tell over about his arrangements 


to us fellows who were about with him. 


Q.5. You and Mart Pearcy were working for him at that time were you 
not? 

Ans. Yes. 

Q.7. Did you ever hear him say any thing about having given any of 


his cheldren any thing at all? 
Ans. No. I mever did. 


Q.8. How much land is there& in the three teaxcts,which Mr.Surgener 
let ir Livisay have. 

Ans. The first one had about 75 acres in if;the second about 40 
acres and the third one about 1 1/2 acres,I recken. 


Q.9. The third tract spoken of by you is bottom land is it not. 


iia 2h) is 
Q.10. You think one and one-half acres would be all there is in the 
pottom do yout 
Ans. Yes,Il recken that would be all. 
And further this deponent saith 
a eA EPs Mn 


The foregoing depvosition of James Vanzant is agreed Lo be read 


without the formal certificate,in said cawsee;thewitness having been 


sworn. This April,20th,1905. 
Wy 


For Nancy E.Livisay. 


Atty for Plaintifams'. 
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The deposition of A. B Livvesay taken by agreement of 
parties, April 19th, 1905*% to be réad es evidence on behalf of thr 
plaintiff before A. M. Goins, Commissioner, in the Chancery Cguse 
of the said Livesay et 81, against Mariah Livesay, et al. 

The said A. B. Livesay being re-introduced on behald of 
plaintiff, deposes and sayy, 
Qs Where do A. R. Surgener and his wife S C. Surgener now 
reside; and where at the time of S. 5. Surgener's death* 
A. They still live at the home place where S. 8. Surgener 
lived and died, and were living there at the time of his death? in 


the same house where kk he lived and died. 


Q. - How long nek they resided with A. wR Surgener's father 


previous to the time of his death? 

A. Eight or ten years. 

Q. Please state how they lived there if you know? 

A. They all lived as the same family, lived in the seme house 
and ate at the same table. 

Q. I now hand you a due bill executed by H. Tf. Beker to S.S. 
Surgener for $50.00 dated April cénd, 1904. I will ask you to look 
at the endorsements on said due bill and state inwyose hand writ ing 
those sk endorsement/ are in your opinion’ 

As To the best of my knowledge and from my acquaintance 
with me the hand wriring of A. R. surgener and §.. 8. Surgener, 
deceased, I am of opinion that the two endorsements, one Signed 5.58. 
Surgener, May 20th, 1904, and the other signed Elizabeth Surgener, 
her mark, and not dated, are both in the hand writing of A.R. 

Surgener, and that no part ot the said endorsement/or the signatures 
thereto are in the hand writing of S. S. Surgener, deceased. 

Q/ How long was your grand-father, S. ©. surgener, Jeceased, 
confined to his bed during his last illness? 

A. I think not more than from ten to fifteen days. 

ee Ware you there during his last illness. 


I was fwequently, end stayed a good portion of the time, 
day and night. 
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Q. Who waited on and took e@are of 5. 5S. Surgen er during his 
last illness? | 

A. Mariah Livesay, 0. P. Livesay and myself and By R. Surgener 
and other friends, as to Mrs. Ss. ¢. purgener she was not able to 

wait on him, and done but little. 


And further this deponant saith not. 


: faci 








H. T. Baker being re-introduced by plaintiffs deposes and 
says: 

Please state anything that you my have heard &S. &S. Surgen- 

er say, or that you may know in reference to any advancements 

made py him in his life time to his daughter Nancy E. 


Livesay, if you know anything or heard anything? 


I heard him remark that he gave Nancy E. Livesay $700.00, 
in interest and real estate. I believe he mentioned it 

in that way. Oliver Livesay owed him notes, and when he 
would settle he would knock off the interest. The land [I 
speak of him giving to her was a piece in which was inclu- 
ded some three acres of bottom Janda and some other land 


in connection with it. 


Did Mrs. Nancy E. Livesay ever say anything to you about 


tha land that her father had given her, and if so please 


state what she said? 


He gave Mariah Livesay what was called seven acres, and 
Nenecy HE. Livesay did not consider that he had given her 
as much land as he gave Mariah, and she asked me my gudg- 
ment whether her land was worth as much as Meriah's or not. 
I told her I thought I would rather heave Mariah's at that 
times and a short time after that she was at my house, and 
I told her under the cirsumstances it seemed that her land 
had been worth as much to her as Mariah's was to her, @&s 
she had had the use of her land before Mariah had got hers. 
When I stated that she contended that she and her husband 


had improved the land that was given her. 
did not deny that she had had the use of the land did she. 


No, Sir. 





In @ conversation with you did she speak of this peice of 
land to which you have referred as having been given to 
her by her father? 


Yes sir, that was my understanding. 
When was this conversation as near es you can state? 


It was along about the lest of June, 1904, a short time 


before &. S. Surgener's death. 


Do you know anytoing of 5. S. Surgener, deceased, 
having given to his son Sam Surgener a sewing machine, 


end if so, please state its value. 


I sold the sewing machine to Sam Surgener, and after he 


died his father paid the note that amounted to $30.00 


Please state anything further you have heard §&.S. Ssurgener 


say in reference to what he had given Nancy E. Livesay? 


She was complaining about her father not gsivine her es much 


land as he had given Mariah, end he said to me that 

the land he hed given Nancy was worth $500.00# Mp under- 
Standing from him was that he had given her in the manner 
above stated as much as he could give her, and as * she was 


entitled to. 
CROSS EXAMINATION BY M.G.ELY FOR DEFENDANTS. 


I hear show you whet purports to be an affidavit Signed by 
Elizabeth Surgener and Callie Surgener, please state whether 
or not you ever saw this affidavit before, and if so, when 
and where and state under what circumstances, and file it 


with your deposition. 


The foregoing question and any answer thercto is ex- 


cepted to because the paperrsought to be introduced in this 





connection is irrelevant, immaterial and inadmissible, being 
expartee and inadmissible for any purpose. 
James W. Orr for Plaintiffs. 

Yee sir, I have seen that. 1 gave Mr. Surgener a due bill 
for $50.00, and tnen after hisdeath A. R. Surgener wanted 
tg @oliect it off of me, sand. told him I did not waht to 
pay it until I knew I was paying it to the owner of wit. OX 
an administrator. I wanted to be sure of the debt when I 
paid it and pay 4¢4 to the right person. This was before 
as admin strator had been appointed. They claimed that 
Mr. Surgener had given the note or due bill to Mrs. Surgen~ 
er. I did not yet pay the money by them claiming this, and I 
told them I would rather not pay it then, and finally they 
got Mrs. Surgener to swear that the due bill was hers, and 
T still hesitated about paying the due bill. I finally 
told Abe to put the note out I would rather pay the cost 
on it then pay it to the wrong person, and Mr. McePhearson D-S., 

present end he handed it to him, and MePhearson handed 

due bill back to Abe, and after this I was at his store 
and he had become the edministrator ond I paid him the 
money, end received the due bill, and he endorsed the due 
bill as See administrator and gave it to me, end along 
with it this paper or affidavit, which I am requested 
to file, end which I here filed as ea part of my deposition 
marked “Bill”. 

The paper filed is further excepted to because 


34 is invalid on its face for any purpose and not properly 


certified as having been properly executed and spwrn To 


so as to be admissible for any purpose. 


James W. Orr for Plaintiffs. 


State whether or not you were one of the subscribing witness- 
ed 


es to a paper which &.5.surgener sign, in attemping to make 


@ will before his death. 





The foregoing question and any answer thereto is objected to 
as irrelevant, immaterial and inadmissible for any purpose 


what ever. J2wW.:. Orr for PILE: 


A. Mr. Surgener brought a paper to the store one day and seid 

3+ ~was his will and signature and asked me to sign it as a witness, 
and I a@id so. It had already been witnessed by E.D.Bowen, or at 
least his signature was on it. 


And further this witness saith not. 


The signature of this witness is waived to tis deposition 


by consent of the patties. 


5octs. 





H.C.T.Ewing, a witness of lawful age, being first duiy swor)j,, 
deposes and says for plaintiffs: 
Q.1. State what official position, if any, you hold in this county. 
A.l. I am County Glerk of seid county, and as such the clerk of the 
Circuit court of said county. 
Q.2. Are you as such clerkthe custodian of the records of ssid court? 
Ae & I am. 


Q.8. I hand you a paper, filed with and as mp a vart of S.R.Surgner's 


CoH EE a 
deposition, in this cause, and which purports to be a épeyror a will 


of S.S.Surgner, deceesed, probated at Sneedsvilie, Tenn. Please 
examine said paper and state whther or not the seid paper was offer- 
ed for probate in the Circuit court of this county, and if, so when? 
A. 3. It was offered for probate in the said Circuit court, on the 
2List day of Sept., 1904. 

Q.4. If the said Circuit court made eny order on that day in refer- 
ence to said paper, will you please file a certifinsd copy of said 
order with this vour deposition, marked "Order". 

A. 4. The said Circuit court did make an order, and I here file copy 
of seme as requested. 


And further this witness saith not. 
V4 





VIRGINIA, 
At 8 Cirenit Court continued and held for Lee County, at the 


Court—house thereof, on Wednesday the 2lst day of September, 1904, 


An authenticated copy of the last will and Testament of Stephen 


Ss, Surgener, deceased, and of the record of the County Court of 
Hancock County, State of Tennesses, adaitting said will to probate 
in said court, was this day presented in Court for probate, and it 
appearing to the Court that said Testator was at the time of mak- 
ing said will and at the date of his death, domiciled in this State, 
Tt is considered by the Court that the probate of sid copy 


in this Court be and is-hereby refused. 
A Copy-—Teste: 


opied from Common Law Order—Book,;* No. 6, page 268. 


4 
é 








The depositions of Nancey E.Livesay,and 

taken before me, | &, 
for the county of Lee,pursuant to notice hereto annexed and by 
agreement of counsel for Mrs.Nancy E.Livisay and counsel for 
the plaintiffs,at the law office of E.W.Pennington,in the twon 
of Pennington Gap,in Lee County,Virginia,on the 4th day of 
April,1905,and between the hours of 8 A.M. and 6. P.M.,to be 
read as evidence in behalf of t’e said Nancy E.Livisay in a 


certain suit in equity,now before Commissioner A.M.Goins ,de= - 


pending in the Circuit Court for Lee County,wherein said Nancy 


E.Livisay is one of the defendants,and A.B.Livisay and Almira 
Fletcher are plaintiffs. 
Present J.C.No@l,attorney for said Plaintiffs; and 


i E.W.Pennington,attorney for said Nancey E.Livisey. 


The Witness Nancy E. Livisay, being duly sworn,de 

poses as follows: 

Q 1. Give your name,age residence and occupation. 

Ans. My name is Nancy E. Livisay; I am 42 years old; reside 
in Pennington Gap,Vae, 

Q.2. Who was your father? | 

Ans. S.S.Surgener,was my father; 

Q.3. State WxXHERxy¥Eu who married,and whether your parents 
were willing for you tO MarTrny 

Ans. I married Oliver Livisay;and my parents were opposed to 
our marriage? 

0.4. Were you married at home? 

Ans. No,sir: we ran away to get married;we were not at home 
for some two years after I married. 

Q.8. State whether your father,S.S.Surgener,in. his life time 


ever gave you any thing,if so what was it and its value? 
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Ans. The first he ever gave me was a colt worth $21.00;a cow 
which he said he paid %15.00;he gave me two sheep,worth $2.00 
or $3.00; he gave me a little sow and three pigs,they might have 
been worth $2.00 or 83.00. He gave me a very few dishes,not worth 
more then $3.00,I don't think;there were but a few of the dishes; 
he gave me another dish a few years ago,worth not over S1'6O% I 
asked him for this dish;it was a glass dish;he gave me a pictute 
of himself which he had had taken with some other s at Richmond 
It was not framed;T don't know what it was worth. I don’t remem-= 
ber any thing else. My father gave me no bed;but my mother gave 
me two,one of which I took,and the other I gave to Noll Davis,a 


niece. I recond she gave us alli the same. 


Q.6. About how long ago has it been since you and Mr.0.FP.Livisay 


married? 

Ans. I guess it has been 26 or 2& 27 pears ago. 

Q.7. If you and your husband,or either of you ever bought any 
land from your father state as near as you can when it was,and 
what price did you pay,or agree to pay for the same? 

Ans. I supposed we had been married some three years when Mr. 
Q.P.Livisay bought the first land; I don't remember positively 
the date; I have heard my father say that he was to give $800.00 
for the first niece he bought; We bought a second piece from 
my father;but I can't remamber how long it was after he bought 
the sheared piecg,untill we bought the second piece;it may have 
been some ten years. I think it was six hundred dollars we were 
to give for the second piece we bought from him;if I remember 
right. 

Q.8. State whether your father ever made any deeds to you and 
O.P.Livisay,or either of you, for the lands which you had bought 
from him? If so,state as near as you can when Re did so;3tell 
all you rengupen about it? 

Ans. He made us a deedshe made it to Mr.Livisay; I don't remenm- 


ber how long it has been,since he made the deed. It has been 
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a right smart while since he made the first one. If I remember right 


4t has been 10 or 12 years ago. We paid for the land,the first and 


; when = 
the last piece purchased;and tkexday the last deed was made ,he 


made me believe that Mr.Livisay was in debt,and he wanted it 

made to me so that I could hold what there was of it. Mr Livisay 
was opposed to this. To satisfy me an he gave way for it. fe 

be done that way. He would have nothing to do with it. [I nedevenear 
to him,that is my father, if that would have any thing to do with 
knocking me out of my part of his estate,and he replied "We, it 
would not”, He always told me,I should have my part in his estate, 
I should have my part gn the other side of the creek. I told him 
on several occasions,that Mr.Livisay was not satisfied with his 
kind of arrangements;and he would always say that when Mr.Livisey 
got out of debt,I could have it fixed back to him. 

QX. So much of the foregoing answer,as relates to any conver- 
Sations had with S.S.Surgener,deceased,is objected to because the 
said S.S.Surgener being dead,the witness is thereby rendered in- 
competent under the law;and so much of said answer as contradicts 
any thing in said deed is objected to,because the witness having 
received said deed,is bound by every thing therein contained. 

J.C.Noel. for plaintiffs. 

Q.9. Was it not a fact that the land contained in the second 
deed made by your father ,that is the land contained in thedeed 
dated,the 17th day of October, 1999,i8, fe eens land mentioned 


in the deed to you and your husband,dated the 26th day of November, 


1895? 
Ans. Yes sir? 


Q. 10. After your husband had bought from your father the second 


piece of land,state whether you ever heard him say any thing a- 


pout making Mr.Livisay pay more for it,before he would make a deed 
to it88fso,state what you heard him say concerning the matter? 


ARK.The foregoing question and any answer is objected to, because 





ly 
lrelevant and immaterial;and because the deeds themselves show 
the consideration to be paid. J.6.Noel for Plaintiirs. 

Ans. I heard my father and Mr.Livisay talk the matter over; ut [I 
cant remember all that was said. My father seemed tc want more 
for it; and was not satisfied,and Mr.Livisay did pay him more than 
first agreed upon; I don't remember how much more it was he wanted; 
but I know he did pay him more. 

Q-li. If your father ever sent by you a nots which he held on 
your husband,to Mr.Livisay,tell when it was;what he said about it 
and the amount cf the note ,and what note did you understand it 
to be? 

Ans. I came from Mud Lick to see my father,about two or three 
years ago; he had said at diferent times,that he could not find the 
note,as was the reason he had not given it to him before;he just 
went and got the note and brought it and gave it to me,and said 
for me to take care of it;as it might be of some use to me;or words 
to that amount.I took and gave it to Mr.Livisay; I never even. 
opened it and looked at &t. 

Q.12. I hand you a note,filed with Mr.Livisay's deposition: please 
look at it and State whether this is the same paper which your 


father’ gave you as above stated? 


Ans. It looks to me to be same note. 


Q.13. At any time state whether your father ever gave or claimed 


to to have given you any thing as an advancement out of the price 
of the lands which you and your husband bought from him? 


Ans. There was nothing said about such a thing when we bought at 
Es 


Q.14. State whether in your opinion,you and your husband paid 


the full value of the lands which you and he bought from your 
father? 


Ans. We paid wll we agreed to pay,and paid all it was worth at 
the time. I xhxnk thought we paid more than the lands was worth 
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at the time,we bought them. 
Q.15. State whether your father gave you or your husband any part 


of said land 
of the money which was to be paid for whole;that is,did he gave 


Nov. 26th,’ 
you any part of the $1650.00 mentioned in the deed of Rak. ,XXEH, 
1896*% 

Ans. No sir,he did not. 

Q.16 Was the whole $1650.00 mentioned in said deed of Nov., 
26th,1895 paid to your father? 

Ans. It was paid;and I have heard him say we had paid him all 
of it; I know it was all paid,ard more too. 

Q.17. I notice that in the second jena ena: is the deed,dated 
the 17th day of October,1899,which your father made to you,that 
the consideration mentioned in the same is "nine hundred dollars, 
a portion of which is paid,and a portion of is yet to pay,as OL 
idenced by notes,executed"this day of even date of this conveyance": 
State why only $900.00 was mentioned as the consideration for said 
land,and whether you did give your father may note or notes on 
that day or any other day,in consideration of the land mentioned 


in this deed? 


Ans. My father said he would put $900.00 in the deed to keep us 


from paying so much tax. I don't remember ae ae about any 


notes.If there was any thing of that kind it has gone out or. my 


mind entirely. For when the last deed was made,I understood,we had 
paid him up,and did not owe him any thing.We had paid him for the 
xXxQxtR land before there was such a thing mentioned that he had 
given me a part of the land. He told me to elaim that and done the 
same thing,on account of debts owing by my husband. He was in= 
debted at that time. He said at the time,he made this last deed, 
that if I did not claim he gave me the land,the deed would be no 


account. If I had any idea xkaz of the shape it hes got into ,] 
would not have had the deed. I did not ‘mow any thing about the 


law,and I did not think it would interfere with the old deed,or to 
prevent me from getting any thing out of my father's estate. 
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I ttemS don't deny saying. that the land was given to me;but my 
father had made me believe that my husband was broken up,and un- 
less I told that it would be teken from us;and bg saying that 
it was given to me; we could hold it for a home. I said this a many 
time;but I generally,X further Said I could not tell waht I wanted 


TOs 


Q.18. State whther you and your husband put any improvements 
upon the land which you and he bought from your father after you 
bought them;if so what: 

Ans. We did;the place was run down,growed up;we cleaned it up 
and sowed grass,repaired the house;built fencing a good deal of 
it; and done right smart of clearing. 

Q.19. What was the condition of the little bottom piece which 
you bought from your father at the time it was purchased;and what 
has been done to it since? 

in two 
Ans. When we bought it,it was cut xnkg,by the branch on one 


side,the creek on an other and a pond in the middle. After we 
bought it we put a fence in,and stopped the branch,and it has 


filled in over the fence,and the pond has filled up,and it is now 


a very nice piece of land. We made it what it is.When we bought 


this bottom we did so,because it was right at our door,and did not 


want any one else there. 

Q.20 State whether you signed any note at Jonesville with your 
father,if so,state how long ago it has been and what your father 
said about it?if you remember. 

Ans. It has been six or seven years ago,we were going to Jonesville 
and my father mentioned it to me as we went along; he told me that 
Mr.Livisay owed some there at the bank and he owed some;and he told 
me that Judge Morgan might push him at any time for the money;he 
said we would go in there and we would have it all put in one note 
and for me to sign it and he would sign it it also.Mr.Livisay was 


not there at the time. I tolf him about it when I went home. When 
we went in the bank,father said to Judge Morgan that he wanted what 





Pay 
he woed and what Mr.Livisay owed put in one note and that he and 
myself would sign it. I don't remember the amount of the note; 
if the amount was named I don't remember it. I never read the 
note. 

Qe2l. Since going to dinner have you thought any more on the 
question of whether you gave your father any note or notes at 
the time he made you the last deed,that is the deed,dated Oct., 


17th, 1899? if so,state what your recollections are on thet question? 


Ans. I have studied about it and I know I Bave him né@ note; I 


know I signed none.y gid not hear the notes mentioned any way. 


X Examination by Mr.Noel. 


Qe. 1. When did your vfather,S.S.Surgener,die? 
Ans. The night of the fourth of July,1904;some time in the 
fene part, of the night. 
w- &- Did you or your husband,buy from S.5.Surgener,the land men« 


tioned and described in deed,bearing date on the 26th day of Nov., 


¥29%% 1995? 


ANS. Mir.Livisay,my husband bought the land. 


te 


QS. Why was the deed made jointly to you and your husband,®%.?P. 
Livisay?. 

Ans. I suppose it was made to us because we bought and paid for 
the land. 

Qexe How much did you individually pay on this tract of land? 

Ans. I had no means separate from my husband at all. 

Qe5e How much,that is acres is included in the deed of Nov.,26th 
1895? 

Ans. I don't know. There is 175 to 180 acres,I guess. 

Q- 6. At the time said ded was made,what was sais land worth 
per acre? 

Ans. I don't know what it was worth per acresit was in a bad 
Shape. I don't know how to answer you for I never thought of how 


much it was worth per acre. 
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Q. 6. How and when did your husband O.P.Livisay,pay for said 


land? 

Ans. We paid along for it;the notes show howx we paid for it; we 
generally mocked! S4: out along and paid on it. 

Q.6. How much money did xmux your husband pay down at the time 
the first deed was made. | 

Ans. I don't know that is hardly fair; I suppose he paid what 
he was to;I don't know;I did'nt try to keep such things in my 
mind. If I had,I would have tried to keep it in my mind;I din't 
think I would ever be called upon for such things. 


Q. 7. How many notes did your husband execute to your father 


for said land in the first deed? 


Ans. There are the notes;they show for themselves. 

Q. 8. Do you know of your own knowledge how many notes there 
were executed: 

Ans. I never paid any attention to it;I know we got what we have 
justly by paying them off. I can't remember every thing. 

Q.9. I hand you a note for what purports to be a note for $100.00 
payable by the lst day of March,1896 and bearing date,Nov.,2o9th, 
1895;the signature to which is torn off,and which said note,I find 
in the file of this cause: Please examine the same aad tell me 
in whose handwriting the same is written,if you know? 

Ans. I can't say who wrote it I never paid any attention to 
hand writing. 

Q.10. Do you know your husband's,0.P.Livisay's handwriting,when 
you see it? 

Ans. I don't know whether I would know it or not; sometimes f 
might know it. 


Q.l1. In your judgement is that note in the handwriting of your 


husband? 


Ans. I suppose when a man gives a note he writes it;that is the 


only way to answer you that [ know. 
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Q.12. Does that look like the handwriting of your hand-writinge. 


Looks 
Ans. Where he signs his name and the other all xkxks= like the 


same handwriting. 
Q.13. The signature is entirely torn off,except one letter,is it 


not? 


Ans. Looks like one corner was torn off. 

Q.14. If your husband's name was ever signed to that note,it is 
entirely torn off,excéept one letter is it not? 

Ans. Yes. | | 

9.15. I now hand you what purports to be a note for $630.67, 
and which in yourd deposition in chief is the note delivered to 
you by your father: Please tell me if you know in whose hand-writing 
this not is written in? 

Ans. I don’t know the handwriting; I never stugied handwriting; 

never paid any attention to it. 

Q. 16. Are there any credit written on note last handed you? 

Ans. I don't see any. 


Q.17. Uan you tell me why the signature was torn off the $109.00 


note 
nad not torn off the $630.67 note. 


Ans. No. How could I tell that: I don't kmow any thing abott that 
kind. 
Q.18. When sand how was that $630.67 note vaid? 


Ans. That is very unfair;it is just as I told you;it was pald 


just as we could pay it along. I know very well it was paid. 
Q.19. Wnen was the last payment made on it? 
Ans. We paid our last payment before the last deed was made; it 
was all paid and sttled before the last deed was made Kaksrexxhe 


kastxdeedxwasxmadea,so far as I know. 


Q.20. Did you see your husband pay any thing on the %630.67.note: 


Ans. That is unfair; I guess I have,of course. 


0.21. How much did you ever see him pay at one time on the last 


named note. 





Ans. I don't remember that; I never tried to remember it. 

Q. 22. Did your husband take any receipts for the money you saw 
him pay on the last named note? 

Ans. I don't know; I never paid any attention to that,either. 

0.23. At the time the last deed was made,that is the deed of the 
17th day of October,1399,t0 whom was your husband indebted: 

Ans. To several; I don't know that I will remember all; he was 
in debt to Campbell,Howard Maness,I don't remember whether he was 
indebted to Judge Morgan at that time; he was in debt a right 
smart at that time. 

Q.24. About how much did owe Howard Maness at that time? 

Ans. I don't remember. I knew at the time he was owing what it 


W&5 « 


Q. 25. Can you give any idea of the indebtedness of your husband 
at that time,all told’ 

Ans. No; I have no idea; he never told me. f never asked him;I 
knew he owed enough. 

Q.26. Was this indebtedness of which you speak,of long standing 
at the time the last deed was made,or was it recently contracted? 

Ans. I don't remember. I don't think it had been wWery long con- 
tracted before the last deed was made. Or at least I did not “now 
any thing about it until a short time before. 

Q.27. Had your husband not been financially embarressed,for some 
three or four years before the last deed was made? 


Ans. I could'nt say about how long he had been in debt. I din’t 


xxQxx know any thing about it if he had been in debt so long. 
Q.28. Why was the first deed never recorded until after your 


father's death? 


Ans. Beeause of them debts; and was to keep them debts off of us; 


the second deed was just made to keep them debts off of us. 
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Q. 29. The first deed was made on the 26th day of Novemeber,1895, 
and the second on the 17th day of Octoberm,1399 ,nearly four years 
after the first deed:So if the first deed was not to prevent the 
collection of your husband's indebtedness; that indebtedness had 
been on him for three or four years,had it not? 

Ans. I don't know how long;because IT never knew any thing about t 
Until Teacher Tolayne 
that,and father wanted me to have this last deed ade;it was about 
the time this last deed was made that father told me of my husband's 
indebtedness. 

Q.50. I beleive you admitted in your examination in chief;that 
you told several people that your father hed given you the land, 
did you not 

Ans. Yes. Of course I told that; my father told me the deed he 
first made was no account to me,unless I did tell that. H esaid 
the deed he made to me,was no account unless I told he gave it 
to me? 

Voluntary statement. 
Y forgot to tell when I was first asked about the land 

purchases; The little bottom spoken of,we had to buy twice; 

Q. by plaintiff's counsell. 

How much did you have to pay for the little bottom: 

Ans. I think it was $300.00. 
Q. 31. RRA Did you pay each time $300.00 for the bottom: 

Ans. We was to have it with the last piece we bought,and we paid 


for it,and then we had to buy and pay for it again. 


And further this deponent saith not. 


tA 


migunanie coro 
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R. A. Jaynes, another witness after being duly sworn,deposes as 
follows: 

Q.1. Give your name,age,residence and occupation:. 

Ans. My names is R.A.Jaynes,29 years old.Reside in Pennington 
Gap,and am now running a livery xkaxb stable. 

Q.2. What relation if any are you to Nancy £.Livisay? 

Ans. She is my mother-in-law. 

Q.3. Did you-kmnow &.S.Sugener in his life time? 

Ans. Yes sir. 

Q.4. Did you ever live in his neighborhood? if so,about how long 
ago 

Ans. I did,about three years. It has been four or five years ago. 


some where along there. 

Q.5. While you were living in the neighborhood of Mr.S.5.Sure 
gener,state whther you ever heard him say at thing about Nancy 
E.Livesay and 0.P.Livisay,buying any land from him;if so,state 
what he said about it;how much they paid him for the land,if any 
thing: 

xAnuex The foregoing question and any answer thereto is excepted 
to because the deeds of S.S.Surgener to 0.P. & Nancey E.Livisay 
are the best evidence and speak for themselves. 


J.C.Noel for plaintiffs. 


Ans .How come tto say any thing you about it was,he said xkex Oliver 


not 
had too much land;that xgagu I ought to buy a part of it and,go over 


home;and I said to him: “How much did he give you for that land"? 


and I thnk he said $1600.00 or more; at any rate as much as 516.00 
#1600.00. He said there would have to be something doe about it 
He would have to deed it to Nancy,or some of Olivers debts would 
come against it.I told him I did not want to get my money locked 


up in that land; and he said he would have to deed the land to 


Nancy;for if he was to hanpen to drop off some of them old debts 
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would come against the land. 
with 
Q.6. If in any conversation,Mr.Surgener,made any statement as to 
whether Mr. & Mrs Livisay had paid for the lands which they had 
bought from him,tell what he said’ 


Ans. I don't just remmember what he said about that; After he 


day 
had made that deed, I heard him say one,that Oliver ought to be 


all right now;he has got his land paid for; 7 think,Oliver sold him 
back a piece of it some way. Mr. Surgener said he had bought back 
a part of the land,and squared up with him. He said Oliver had it 
paid for. 

Q. 7. State if you ever heard NMr.S.S.Surgener say any thing 
about he and Oliver P.Livisay borrowing any money from the bank 
or Judge Morgan? If so,state what he said about it as nearly as 


you can? 


Ans He owed me a little one day,and he said I don't know 


hwether I can pay you all of it not; if you don't nned it. He said 
me and Oliver borrowed some money from Judge Morgan,I think he said 
and he said he had paid out some sueurity money,l pelieve he 


pay you 
said,at any rate some kind of debt,end said I will not,all I owe 


you. I said that is all right. 


Q. 8. About how long ago has it been since you had this conver- 
sation with Hr. Surgener about borrowing the money? 

Ans. It was before I left over there; it has been four or Tige 
years ago. 

Q. 8. Did he state where he had paid the security money or 
whatever debt it was he said he had paid out of the money which he 
and Oliver had borrowed? 

Ans. L don't remember where he said he paid it. Nor did he state 
to me the amount which he had paid out of this money. He just 


said he had paid out some of it. 


Cross examination. by plaintiffs counsel; 





ay i 


Bs 


Q. 1. In answer to question 6 of your examination in chile? ,you 
say in subsatnce that you heard Mr.Surgenerxmughk say that Oliver 


ought to be all right now as he had his land paid for,and that was 


after he had made that deed; I sh suppose by “that deed" you 


mean 
AA¥Xe the deed made by Mr.Surgener and wife to Nancy E.Livisay, 


bearing date of the 17th day of Netober ,1399)? 

Ans. Ye@S. 

Q. 2. Do you know any thing about any advancements made by 5.5. 
Surgener to his son A.R.Surgener in his life time. 

Ans No. 
Q. 3. About hwne did you move from Blacwater. 

Ans. I think it will be either four or five years this next fall. 

Q. 4. How long had you been living in the neigborhood of Dele 
surgener. 

Ans..1 think I lived over there two or three years. 

Q.5. With whom was A.R.Surgener living while you were Living in 
that neighborhood. 

Ans. With his father. 


And further this deponent saith not. 


fi p YAN vA fi AN fs ae 


(A , 


The foregoing depositions of Nancy E.Livisay and A.R.Jaynes hav- 


ing been duly sowrn to in our pesence,we hereby waive a formal 


certificate to these denositions,and agree that the same may be 


read kK. in this cause without such certificate. 


, 
YZ. : pte _.. For Nancy Livisa 
&EE it: tte ork For Plaintiffs. 





A. B. Livesay, et al, Pladntifts. 
Vs. In Chancery 
Mariah Livesay, et al, Defendants. 
SETTER RRIE LL RTA eee 
The undersigned commissioner in this cause respectfullyreports 
that pursuant to the decree rendered therein at the last term, he 
proceeded on the first day of April, 1905, to sell at the front door 
of the court-house of this county on the terms prescribed in said de- 
cree the seven or eight acre tract of land owned by S. 5. Surgener, 
ahd tacts tim Stein death, ibigld Cad Te bill and prope 
apuliohs 4, ond fr fenerer to be’ so Liege by Said decree,’ Lcirpgban en, oven 
said sale as in said decree required, at which said sale one H. T. 
Baker became the purchaser of said land at the price of $625 .00. 
Said purchaser paid to your commissioner the sum ¢f $200.00 in hand, 


and for the residue executed his two notes with A. J. Baker security 


for the sum of $212.50 each, Snes one end ee ee ade pecs ively, 
a 


and bearing interest from date. & This sale is probably a fair 
price, and the notes executed for the deferred payments are perfectly 


good, end your commissioner recommends a onfirmation of said sale. 


To the Hon. H. A. W. Skeen, 


Judge of the Circuit Court for Lee County. 








COMMISSIONER'S REPORT. 


A.R.Livesay et al., complts., 
VS. In Chancery. 


Mariah Liveasav et al., 


To the Hon.H.A.W.Skeen, Judge of the Circuit court for Les coun- 
Lp ae Pek i ing Aer aha Ue A 

The undersigned special commissioner, appointed by decree enter- 
ed in the above stvled cause on Dec. 22nd, 1904, reports that he, 
after having given notice to the parties in interest as required by 
said decree, and as will he seen from copy of the notice hereto at- 
tached, proceeded on the 10th day of Januarv, 1905, at his office in 
the town of Jonesville, Va., the time and place desifnated in said 
notice, to do and perform the matters and things in ssid decree re- 
aquired; and the proceedings having been theneceforward adjourned and 
continued from day to dey and time to time, end being et Length conm- 
pieted, the result is herewith respectfully submitted. 

The commissioner is directed by the aforesaid decree,as follows: 

ist, To state and settle the account of A.R.Surgner, Admr. of 
the astate of S.S.Surgner, deceased, charging said administrator with 
all personel estate that came, or by due diligence should have cone, 
to his hands as such administrator, end giving him credit for all 
sums legally paid out by him as such administrator, and showing what 


amount will be in his hands for distribution amonz the heirs of said 
estate; 


1° To ascertain what sums, if any, were advanced by Seoeourgner, 
deceased, to his heirs, and what amount will be necessary to eaual- 
ize seid heirs, and whether or not the widow of ssic decedent re— 
ceived what was intended by said decedent to be her interest or dow 
er in his reel estate; 


erd, TO ascertain whether or not the small tract of land left 
by said decedent undisposed of shovld be sold and the proceeds there- 
of distributed emong said heirs for the purpose of equaliving seid 
heirs in said estate, or for distribution in any event; and 


4th, To report any other matter deemed pertinent by himself or 
required by any of the parties in interest. 


The commissioner will report unon the foregoing matters in the 
Order above arranged-— 

(1), As to settlement of administration account of A.HK.Surgner, 
Admr. &¢.-—- 

The commissioner files herewith, as part hereof, statement "A", 
which is a statement showing the settlement of the edministration 
account of said Admr., as the commissioner thinks it should be. This 
Statement, after charging said Admr. with such items ss the cormis-— 


Sioner thinks proper to be charged “ezgainst him, and giving him ered= 





Re 


it for all legal disbursements made by him,and for which he presents 
vouchers, shows a balance in the hands of saic Admr., as of May ibth, 
1005, of $898.47--but it will be seen that the first administration 
year will not close until Dec. 8rd, 19065. 

In connection with this settlement of the administration account, 
the commissioner considers it proper»to make some explanations. It 
wili be seen from the copy of the deed from S.S.Surgner end wife, 
Flizabeth Surgner, to Callie surgner, the wife of A.R.Surgner (now 
the Admr. of this estate), dated April 80th, 1900, as well as by the 
intended will of the said S.S.Surgner, that he made provision for the 
support and maintenance of his said wife Rlizabeth duringher naturel 
life, end in this provision she has freely acauiessed. It will be 
further seen from the appraisement end sale bilis and from the depo 
sitions taxen in this cause that the said Oeneourgner, at the tine 
of his death, left considerable personal property——Lromm G1000 to 
$1200 worth et least. Of all this property the Admr. undertakes to 
account for only $60.50, (See gale bill, marked "A" ). Promthe acts 
and conduct of the administrator in the management of this estate, 
the commissioner is strongly impressed thet said administrator has 
put forth his best effort to deprive said estate of the greater part 
of the property left by S.S.Surgner at the time of his death, and for 
which he should give strict account as said administrator. It is 


Claimed on the part of said Admr. that his mother, Hlizabeth Surgner, 


madé claim to the money and notes left by the decadent under a claim 


of gift from her husband before his death, end thet she claimed the 
personal property, not accounted for in the sele bill, under $8653 

of the Code Of Virginia. But the ssid Ricabeth Feils to come before 
the commissioner, or produce satisfactory evidence in support of the 
claim of gift, and the commissioner is of opinion that she cannot 
heave advantage of $8658 of the code and at the same time take advan-— 
tage of the crovisions of seid deed and will aforesaid of the seid 
5-S.ourgner. As will be seen from the depositions, said administrator 
had all the property, including notes end. money, with which the com 
missioner charges him in statement "A", in his control, or eould have 
sotten control of the same. Hence the commissioner considers it prop— 
er under the law and evidence to charge said administrator with the 


various items with which he has charged him in said statement "A. 
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In the deed from §.8.Surgner and wife to Callie surgner, dated 
April 30th, 1900, the said S.S.Surgner retail a vendor's -tien: to 
secure the payment of a note of $126, executed to him by the said 
Callie Surgner on the date of ssid deed. This vendor's lien 
stands upon the records not marked satisfied. On the back of 
note there are 
of the decedent, and A.R.Surgner states in his deposition that his 
father gave him the balance of said note not covered oy said credits. 
It seems to the commissioner that the edministrator would be able to 
show more satisfactorily in regard to the payment of this nots, saspe- 
Clally when it is in evidence that Se5.surgner, a short time hefore 
his death, in speaking of this note, said he "did net Slippose Abe 
had any other intention then to pay the note”. The commissioner con— 
Siders this note a proper charge against the adininistretor, and go 
meports .it. 

tt is conclusively proven that Seo. surgner, a short time before 
his death, received $300 in cash from H.?.Baker. It is further proven 


that he said to different persons before his death that he had $100 


ba | 


A.R.Surgner states in his devesition thet nis father had #300 in 
cash at the time of his death. It ig Turther shown thet a few days 
before his death he called for a purse that was in his trunk and that 


he took from it snd paid Dr.Stone ¢2b, and that there Was monev left 


in the purse. In view of these facts, and in view of the fact that 


Said Admr. has failed to come forward and properlv acc 

assets Of said estate, the commissioner thinks it propor, and go 
charges him, with the $300 cash, the Baker fund, end with $765, the 
halence of the $100 set avart for doctor bilis and Mineral axvenses 
after paving Dr.Stone $265. 

In January last, in giving his deposition before this commnission— 
er in this case, A.R.Surgner was asked if he had any vouchers for 
payments made by him as Admr. thet he intended to file with the com 
missioner. His answer was, "I have paid off some three or four is 

and will file vouchers for sane now", and 
died vouchers } +, G, 3, 4, & 5, in statement 1, i £28 above 
date said Admr. has fiied pefore the cowmissioner other recaipts, and 
asked credit for the same, to-wit: a reecsaipt from o.C.S5urgner, dated 


Feb.lOth, 1905, for 9100, for searviees and labor rendered S.S.Surener 





during his last sickness; a receipt from S.c.Surgner % co.,: dated 
Feb.1lOth, 1906, for store seccount; and a part of a receipt from H.G. 
Ely, for legal services rendered in defending said Adar. ak a this 

Suit. These several items the commissioner does not think proper cha 
Ses against seid estate. These cherges were controverted by the heirs, 
and the Admr. ought not to be permitted to colloge with his wife, 
SeCesurgner, or S.C.Surgber & Co., for the purpose or collecting 

debts off the estate to which they were not entitled, neither does 

the commissioner think it proper that the estete should pay an at-— 
torney's fee to defend him in this suit. The receipt of S.c.Surgner 

& CO., filed before the commissioner, is accompanied by a statement 

of an account, sworn to by $.0.Surgner and L.S.Pridemore, the members 
of the firm of S.c.Surgner & Go. These witnesses are incompetent, and 
not even the books of the firm are exhibited before the commissioner. 

(2), As to what sums, if any, were advanced by S.S.Surgner, 
deceased, to his heirs, and what amount will be necessary to equalize 
said heirs &c. 

As will be seen from the evidence, S.S.Surgner had seven chil- 
dren, to-wit: Mary A.Livesay, Mariah Livesay, Sarah Roberts, Nancy 
E.Livesay, &.R.Surgner, A.R.Surgner and S.M.Surgner,. 

It will be further seen from the evidence thet it was the aim 
of the said S.S.Surgner, when one of his children would merry off, 
to give them a horse, cow, hog and some articles with which to start 
to housekeeping, treating all as nearly equal in this particular as 
he could, end it is admitted by all that they shared about equal in 
this particular. But after this comes the rub with the commissioner-—-— 
"what sums were advanced by S.S.Surgner, deceased, to his heirs, and 
what amount will be necessary to equalize said heirs”. There wovld 
be no troublt for the commissioner to report it,if the evidence told 
it. But it is indefinite, conflicting. There is no doubt but that 
it was the intention of the decedent to deal eiike with all his chil- 
dren. The cOmmissioner beleives he tried it. The evidence is, that 


in speaking of advancements to his children in his lifetime, he would 


Say, such and such ones of them have had their parts, end such and.” 


such ones hed to have more. The evidence before the commissioner 
upon the question of advancements is almost wholly as to what the 


witnesses heard the decedent Say in his lifetime. A short time before 





his death, he attempted to make a will, acknowledged it before two 


witnesses, it is in proper form, nothing lacking, save the two wit- 


Reed 


_* neses were not present at one and the same time when he acknowledged 
> the instrument. Rut be it "will", or by whatever name it may be call- 

ii ed, it was a statement made by him, and in that statement he shows 

ey that such and such of his children have had their parts, and that 


oA aataats have not. It is shown both by the evidence and attempted will 
& that Mariah Livesay has received her vert, and this is admitted for 


ay her by counsel. It is further shown, both bv the evidence and attemp-— 


ted will, that A.R.Surgner has not only received his sequal part, but 


more--in this instance it seems the decedent was influenced by his 


— 


» wife. Some of his children had received but little, and these it seems 


TS 
“ he wanted to provide for. 


? ‘a's 


ie 
> ‘ 
¥ » not conceive of a fairer and more just way to equalize these heirs 


the commissioner, from the facts and evidence before him, can- 


WY ER than as follows, which he adopts to arrive st this equalization: 


A. BeLLvGSey eeueuld Teceive, 26 fw Ok ee ble wl ee BLEO.00 


~ hat 


Almira Fletcher should receive, . $150.00 


he, ® 
t 
hi 


S.R.Surgner should receive, .. . | $200.00. 7 


as 
/ 


i f 
é 6 a Cf “es 


Sarah Roberts should receive, . . $200.00 ~ 


he 


David Surgner should receive, .. .. +. «+ © + © © « $160.00 
In addition to the above, the residue of the proceeds of the 


“15 Property of the decedent, including the funds in the hands of the 
NaN } 
i oe Admr., 88 well as the proceeds arising from the sale of the real ese 
yy @ 
Ss 4°} tate sold by J.¥.0rr, commissioner, should be equally distributed, 


1 AR 
~ “after the payment of the costs of this suit and the debts and liabil-— 


, 1 am _ 
“es ities as reported in statement "B", or such part thereof as said es- 
» / q” 
_ tate may be liable for, pes be divided among Nancy FE.Livesay, S.R. 


7 un ts Vv 
45 surgner, Sarah Roberts, David surgner, A. Bet veney ond _p1mcale, Maia) 


, the last two of whom should receive only one-half each as much as the 
> % 

others. The commissioner being satisfied that Mariah Livesay and 

_A.R. Surgner has each received their fuli shere they are left out in 


. {this epportionment. Put of the fund. ziong to §.R.Surgner in this 


< distribution the Admr. should deduct the price of the saddle pockets, 


“<a 2 ($5.00, and the $60.00 paid him since the death of his father; and of 


. 
\ 


N.5 g the fund going to Sarah Roberts the Admr. should deduct the $60.00 


™~. 


ee te to her, and for which he files before this comnissioner her 
._~ receipt, marked "R, K&gxiBxknaxintantisanxarxknaxmonmks skanerxinxthis 





6. 

The $160 above distributed to David Surgner, and the $200 dis- 
tributed to S.R.Surgner shovld be paid to them accoring to the pro- 
visions of the deed from S.S.Surgner and wife, Flizabeth, to A.R. 
surgner, May 26th, 1904, and these sums are not charged to said A.R. 
Surgner, as Admr., in statement "A". 

It is impossible for the commissioner at this time to figure 
accurately the amount of funds for distribution. The outstanding 
indebtedness, as shown in statement "B", which is filed herewith as 
part hereof, are principally security debts and it is yet undeternin- 
ed what amount of the same will have to be paid by the estate. 


Of the $420.00, as Of Mav 16th, 1905, to the estate of Henry 


be 

J.Morgan, One— ie of this debt is the individual debt of the said 
67,973 

S.S,.S5urgner, end the dasaeiertteeeeos , is the debt of 0.P.and Nancy 


E.Livesay, with the said S.S.Surgner as security. The debt of $248.38, 
as Of May 15th, 1905, to A.G.Hvatt, Cashier of the Pennington Gap 
Bank, is the debt of Geo.¥.Blankenship, vith S.S.Surgner as security, 
and as the said Biankenship is out of the state and insolvent the 
estate will have to pay the whole of this debt. The debt to the 
Powell's Valley Bank against Rrickey, Kern, Yygal and said surgrier 
is a security debt as to said Surgner, snd the commissioner is in- 
formed that this debt can probably be made out of the principals. 
The other little debt of $20 or $25,referred to in statenent "BY, is 
a security debt,and, as the comnissioner is informed, the principal 
being insolvent the estate will have to pay this debt also. 

The commissioner reports that the widow, Flizabeth Surgner, has 
received what was intended as her dower in both the real and personal 
estate of her husband, §.S.Surgner, deceased. 

(3), As to whether the small tract of land left by the decedent 

 undisposed of squld be sold and the proceeds thereof distributed a- 
mong said heirs for the purpose of equalizing them &c.--— 

As to this enouirv the commissioner reports thet said land 
should be sold, and this has already been done--See report of J.W. 
Orr, commissioner, filed in the papers of this suit. This piece of 
land brought at public auction the sum of $625, and this sun, less 
the commissions, $21.50, if the sale be confirmed, will constitute 
a fund, together with the fund in the hands of the Admr., after the 
payment of the costs cf this suit and the indebtedness as per state— 


ment "RB", for distribution as above reported. 





7. 


(4), And now heving reported upon all matters specially referred 
by the court, or deemed pertinent by himself, and not being required 
by any one in interest to report upon any special matter, the commis- 
sioner herl submits this hi 


s report, along with statements "A" and 
"BY, 


snd the depositions considered by him in the termination of 
the questions before him, this May 4th, 1906. 


Special commissioner. 
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LA. M.. GOINS, Special Commissionerstn the above styled cause, do hereby male 
-oyith giae Ji was diligently ped Rye ee less yi? an oe HOURS mM Be Y On oe the 
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A.R.Surgner, Admr., 
In Account with 


The Estate of S.S.Surgner, Dec'd, Ur. 
1906, 
Dec. 38-—-To Amt. of Sale Bill this day due, ... ~¢ 60.60 
vw Additional items which should be charged to Admr. « 
Farm Bell, e @ e e ® eo ® a te e a e e * e e e e 1.00 
Saddle Pockets, . ir she hehe : 5.00 
Money left by decedent, “pec'd from H.T. Baker, 800.00 
Ral. of money set apart for doctor bills, bu 
rial expenses &c., after paying Dr.Stone $25, 75.00” 
Two notes on H.T.Baker, dated 4/22/'04, .. . 200.00 
Int. on same from 4/22/'04 to 6/16/1065, . . 12.77 
Note against Callie Surgner, dated 4/20 /*1900, 
and payable 12 mos. efter date, . o 8 125,00 
Int. on same from 4/30/1021 to 5/16/'06, ; 20. 8a" 
Mare left by decedent,not sold, ath Son 100,00 
county Claim, |. eee ete ee ° 12.60 
One heiffer, soe oe me © io, Sel Sek ae eh Sa ee | ow 20,00\ ‘ 
Sow and 4 shoats, . .... « ‘ ; 28.00 
Bal. On corn, hay and pasture, ‘not accounted 
for in Sale Bill, ... ‘ 85.00” 
sewing mechine, . ° 1, BO 
BUrO@OU, « © + 6 e ° 12.00 Y 
Cupboard, r) ° & ® ° 5. CO , 


Bed and bedding,. .. 26.00 
Lounge and bedding, 4,00 
eer. lings 2-0 (gc 1.00 
clock, * t e e 2200 
, 026 
‘ &.0OL 
= 10.001- 
. h.0O0r 


weeh stend, . 
Chgara i 3." 
DLBNee fr. s 
cock stove, 


e e ie e e e e ¢ @ g lug 
>. «© © © @® © ¢ #@© @® ® @ 
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By Amt. pd. H.C.T.Ewing, clerk,~-See Vouch "1", $ 2.60 
" n " J-L.Glass, appraiser, " " Han, 2°. OU 
" J.”.MePherson, " n "Se, 1.00 
" w.M.Hickem, " wan, .60 
" S.H.Livesay, " "5", 00 
of 5-C.Surgner, Casket &c., "gM, 92.00 
" on tax-ticket, 1903, "* nu], 6.77 
te M.G.Ely, legal services, m "Bn, 16.00 
" 5% comission on $1071.88, the me the Adrar. 
should account for, ... 63.69 
e Ral. in hands of Admr. to square, as of “6/16 /"06, 898.47 
COME Pe a Bi ae nk! ge - « $1077 .83$1071.83 
Sea eee ae ewe e eee SS Se ne ne ee eee 
TO BAL. IN HANDS OF ADMR. TO SQUARE, RRO'T NOWN, ¢ 898.47 


ae eee oe ea re Ge om deesibanip din atgnade sein an. 


STATEMENT "A", 
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The Estate of S.S.Surgner, Dec'd, 


In Account with 


pen epee 
eee Ser — eer tee + at =e i en ie ee 


His Creditors. 


ee ee a 


To note executed May 10th, 1900, by 0.P.Livesay, Nan- 
cy E.Livesay and S.S.Surgner to Henry J.Morgan, 
and payable one dey after date, (See in dad of oe 
filed, marked "a"), for .. Sat . $400.00 
Int. on same from 7/10/'04 to 6/15/'06., ore ag CBee y 
‘e Brit. GUS ee @f B/LD/UQG,e 6 2 eh ee ewe +) +) BABU BO SABO, 00 
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TO note executed April ist, 1904, payable 12 mos. 
after date, to A.G.Hyatt, Cashier Penning ton Gap 
Rank, by George ¥.Blankenship sand S.S.Surgner, 
(See copy of note filed, marked mbt ), TOY, .« +..> 28082. BF 
Int. on same from 4/1 '05 to /A8/" 08. a ih tae ul 1.81 
os Amt. due as of 6/15/'06,. .. . oe «© $243.58 $243.38 


Se ee aan 


TO note executed to Powell's Valiey Rank by F.N. 

aa ef Floyd Kern, Susie Kern, H.C.¥ygal, . 

with &.S.Surgner as security, for . . ..e..«-s. 
" Int. on seme from ho Nl to 6/26/" ~ ee dae 

Oo Amt. due as of 5/16/1064. ya 86.08 $ 36.98 
70" TOTAL ABOVE INDEBTEDNESS, as: OF May 16th, 1906, 760.64 


Ee ee 


Se omnes = eee la 
In addition to the above debts, the commissioner 
its informed that there is probably another smell 
security debt outstanding thet has not been filed 
before the commissioner of probably $20 or $25. 
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NOTICH. 


uz: 


At a Cireuit court for the county of Les, continued and held 
on the 22nd day of December, 1904, at the co.rt—house of said 


county : 


A.B.Livesay et al., PI@intiPesy +) 


VS. ars | ) In Cry. 
Martha Livesay et al., Defendants, ) 
BRATRACT PROMMNDECRER. 


kKkekeKKRHEKON CONSIderation thereof, it is adjudged, ordered and 
decreed, that A.M.Goins, who is appointed s commissioner for the 
purpose, do state and settle the account of A.R.Surgener, Admr. 
of the estate of §.S.urgener, deceased, charging said administrator 
with all personal estate that came, or by due diligence should have 
come, to his hands as such administrator, and giving him eredit > 
for al: sums legally paid out by him as such administrator, and. 
showing what amount will be in his hands for distribution among 
the heirs of seid estate. Said commissioner will also ascertain 
what sums, if any, were advanced by SeS.Suggener, deceased, to his 
heirs, and what amount wili be necessary to eauelize said heirs, 
and whether or not the widow of said decedent received what was 
intended by said decedent to be her interest or dower is his real 
estate; and whether or not the small tract Of land left by said 
decedent undisposed of should be sold and the proceeds thereof 
distributed among said heirs for the purpose Of eatislizeing said 
heirs in seid estate, or for distribution in any event. Said 
commissioner will report on any other matter deaned pertinent by 
himself or reaqutred by any Of the parties in interest. And will 
return with his report the evidence upon which seid report is founded, 
A copy, Teste: 
Cr TMM ee eer omen neeecccsses, CLOrk. 


The parties interested in the decree from which the foregoing 
is an extract, will take notice that, on the 10th dey of January, 
1905, at my office in the tom or Jonesville, I sheli proceed to 
execute the same, when and where they are required to attend, 
with such books, papers, vouchers, and evidence as will enable me 


to comply with the order of the court, This Dec. S3ist, i904. 
y a t 
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xk. B. Livesay, et als, | Plaintiffs. 
Vs. In Chancery | 
Mariah Livesay, et al, Defendants. 
To the Hon. H. A. W. Skeen, Judge of the Circuit Court for 


Lee County, Virginia: 


The undersigned commissioner in this cause respectfully 
reports,that recently he haé turned over to R. L. Pennington the pur- 
chase money notes executed to him by Henry Beker for the jena’ sod said 
Baker by your commissioner, which notes were for $425.00 originally, and 
with interest thereon from the oe agg oT. 

The said R. L. Pennington received from your commissioner the said notes 

in payment of a small debt of $52.50 decreed in favor of said R. I. 
Pennington ne this cause as administrator of H. J. Morgan deceased; and 

in payment of a debt decreed in favor of Pennington Gap Bank in this 

cause for $241.56 with interest; and also in payment of the distributive 
share of Nancy E. Livesay in the estate of S. S. Surgener, deceased, 

out ot the funds remaining for general distribution after py pA "Git cocci 


v $/b, 66 (Ade 90 
the debts, costs &c. being her 1/5 interest in gaia estate. f The said 


notes when turned over to the said aden: tidy hh to the sum 


of ¢ YS. 06 We Luning fait ust is byunth flor 


Of the $200.00 required be paid in hand at the time your 
commissioner sold the tract, or fe Jand to the said. Baker, thére 
remained in your commissioner's hand the! sum of $50.00 after payment 
of costs commissions &c., end this sum he paid over to Orr & Noel, 
Attorneys for the plaintiff being their fee against the plaintiff in this 
cause. A. RK. Surgener administrator of S. S Surgener, deceased, has gone 
on end settled with most of the heirs the amounts due them from the said 
administrator, and from the funds in your commissioner's hands, and he 


has filed his receipts before R. L. Pennington Commissioner of Accounts, 


and Iir.Penningtonhes made a settlement of the account of the said adminis-~ 





@ 


trator on account of the amounts decreed against him in this cause 
in the hends 


at the lest term, and also of the amount: of myself as commissioner, and 
a report and settlement of these matters by the said Pennington as 
commissioner will be submitted to your Honor in this cause by said 
commissioner, and everything will there be shown prorerly as to what has 
been done. The decree at the last term directed the said administrator 
and your commissioner to act in concert in paying the debts decreed 

in 
against the said estate, and distributing the residue of the funds in 
our hands, and this we have done, end I have accounted for whet was in 
my hands in the manner above stated. I suppose a decd might be made to 
lir. Baker for the land purchased by him reserving a vendor's lien 
therein to secure the payment of the said unpaid purchase money noteé, 


and then this cause might be retired with 1¢8ve to re-instate it for any 


necessary purpose. 


Commissioner 
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ment and report 


Gonmissi oner: proce ded 


the mmount found to be in his hands 


by the report of A. 


rest thereon. from. Necember 15, 


anove mentioner . goidqd Administrato: 


er, who hed heretofore sold the 


tor sther 


rected to act 


to the-martivcs entitled. AJR.sSurgner 


the amount to which §.R.Surener, 


ann: Sarah Roberts 


receipts aid not cover in 


to which thev wers entitled. . Your 


ve him. credit upon the 


arties were entitled out of 


Fletcher and A.R.livesey hea been 
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sum of #$50,00 by J.W.Ore. Commissioner, 
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to A. R. Surener ts 9b50.00; provided: Tor, S.keSurener 2r said deed. 
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De Settled outside of This scttlement ,. expent 


These sums are £9. 
ti te Peceipt of (S.RPStirener is. sufiic¢hent to ceverall amounts 
coling .O Sok SUBSNeD~out of, said: estate, 
apcertaing the amount -tovmhtch: the distri butvecs’ under ‘the 
decrees: of court sr@ @6ntitled, vour Commissioner took the arrrerate 
of the amount in the hands oF the Administrator and ¥ yo COMI. 


of 
the amount debts dus by 


a 


From this sum vour Commissioner. deducte*% 


At 


¥1099.02 for distribution and navment of 


the said estate, leaving 
mekine thie settiiement and réport snd the- clerk's fee fore recording 
AS SWLLL, be. Seer py Shecemens "SB" (ne rer top wited:; >. Bh wiih: b 
from said 4 acpi ¢ that the amount in the hands of the saarc 
ana the amount in the hends of J.W.Orr 
> $ai3 statement showing the amount paid 


Adninistrator and to whom naid, a he amount vnaid bv said 


CFomr,, andl.to whom paid. 5 3) ass Lt) Ene ne Nd Ss) .of (Orr. 


tJ — 


?AA2, 08 tnereaf conetots.w at tr <7 and interest!’ @hereon ter 


425,00 principnak, @225.00 of which’ is due one vear after dete of 
sala notes, which are) dated Aprid: ‘lst ,.c9o0s, andthe other two 
years allen date, cachidarewineg’ interest fromathe date: (thereof. 
These seid two notes were assigned to R.jlr. Pennington in settlement 
of the following items: 

54,34 due to the estat H.J.Morran, 
duc, to :R i yPennington, -essienes of "AG Byatt. 
to Naricy FLivesa’; £10.06 on costs of this « Te CIeeILu: 
R.L.Pennineton, Commissboner and $2.06 to H.c.T. Rwine, Glork, 


SOLO, 


notes as aforesaid were asciened to R.i.Pennineton with the 
understanding that the nurchaser showld-ve Made a decd tor the tract 
of land purchased py him with the Lien wzweteined in. said deed. to 


secure the navment of said notes, 


Respoctfully submitted, 
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ATTORNEYS AT LAW. 

AHONESVILLE AND PENNINGTON GAP VA. 
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A. B. Livesay, et al, Plaintift/ 
VS. In Chancery 


Mariah Livesay, et al, Defendantd, 


Mo the Hon. H. A- W. Skeen, Judge of the Circuit Court 
of Lee County, Virginia. 


The undersigned commissioner in this cause respectfully rep- 


orts that pursuant to the decree entered therein at the last term , 


he executed to H. T. Baker, the oirchaser of the tract of seven or 
eight acres of land sold by him in this casue, a deed with covenants 
of special warranty for said real estate, reserving therein @ vendor's 
lien to secure the balance of the unpaid purchase money, which deed is 


horevith filed, marked "Deed", dor comfirmation. 


Tors W Cr i Jess 


Commissioner. 
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THIS DEED made this April 30", 1900 by and between S. S. Sur- 
sener and Flizabeth Surgener his wife parties of the first part and 
Callie Surgener the wife of A. B. Surger and the Jawful heirs of said 
A. R,. Surgener parties of the second part all of the Sounty of Lee ang 
‘state of Virginia, WITNESSETH, That for and in consideration of four 
hundred and twenty five dollars, three hundred of which is in hand 
paid and on e hundred and twenty Pive being the residue to be paid 
twelve months from date and for the further consideration of the 
faithful good and complete maintainance of the said Elisabeth Surgener 
during her natural life, being a mutual agresment between said Ss. 5. 
Surgener and Elisabeth his wife that the last consideration named 
shall pe her entire interest: in the real estate of the soid 5. S. 
Surrener. For the faithful performance of the above consideration a 
vendors lien is hereby retained on said lands by the parties of the 
first part. And the parties of the first part fio herebv grant, bargain, 
sell and convey unto the parties of the second part all of. 2 Certain 
tract or pareel of land situated on Blackwater Greek in lee County, 
Va. Bounded as follows to-wit: Beginning on a stake on the pank of 
the big diteh a conditional line made by 5. S. Surgener and Henry 
Baker at the end of a wire fence, thence southwest with the wire fence 


to a planted rock near the barn, thence westwardly a straight line to 


a planted rock at the south corner of a field known as the Mat. field, 


thenee westwardly a straight line to Thos, Anderson's line, thence N. 
W. with said line to the top of a ridge to an oak bush, thenee North- 
wardly to a corner made by S. 5. Surgener and James lLivesay on top 
of a snur, thence with the high ground Northwardly to an oak corner 
made by S,. S. Surgener and Henry Baker thence eastwardly down the ridge 
to a willow, thence down the branch to the wagon road thence with the 
lower side of said road to the corner of the plank fence and with the 
same to the beginning, containing fifty acres more or less. 

To have and to hold said tract or parcel of land with all 
things pertsining thereunto unto the parties of the second part for- 
ever, The parties of the first part covenant that they will Forever 


warrant and defend the title to said land hereby conveved, 





® 
_-—2—— 
IN WITNESS whereof the parties of the first part have hereunto 
set their hands and seal, the day and date above written. 
$. S$, Surgener (Seal ) 
ner 
Rlisaneth X Surgener (Seal) 
mark 
Virginia, Lee County, to-wit: 

tT, W. Ae Owens a Notary Publie in and for Lee County Va. ado 
hereby certify that S. 5. Surgsner and Flisabeth his wife whose names 
are signed to the foregoing deed pearing date April 30” 1900 each per- 
sonally apneared before me in my County and state aforesaid, and ac- 
knowledged the same to be their own act and deed. 

Given under my hand April 30" 1900, 

Ww. A. Owens, N. P. 
Virginia, Lee County, to-wit: 

In the Office of the Clerk of the County Court for said Com- 
ty the 20th day of May, 1901, this deed being ynroperly stamped was 
prese nted and together with the certificate thereto annexed, admitted 
to record. 

Teste:B. M. Morgan, Clerk. 
Decsd Book No, 38, page 478. 


A Copy. , / (LA 7 Clerk. 
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I, Stephen S,. Surgener & Elizabeth Surgener, his wife, have this day 
bargained and sold and do by these presence transfer and convey 
unto A. R. Surgener a certain tract or parcel of land situated part— 
ly in Haneocke County Tennessee and partly in Lee County, Va. for 
sna in cansideration of two hundred dollars $200.00 for the payment 
of which note is this day executed due one vear after mv decease 
without interest also one hundred and fifty dollars to be paid to 
David Surgener heir of S. M. Surgener when said David Surgener is 
twenty-one years of age whole of consideration $350.00 and T hereby 
reserve my right and possession during my natural life, Said land is 
pounded as follows, to-wit: Beginning on a stake east side of the 
parn thence southwardly with a plank fence to the Creek thence down 


the Creek as it meanders to ovposite a Mulberry tree, (a corner tree, 


thence around with Rrotherton line to the west side of the Pike road 


thence northwardly with the west side of said road to opposite a 
cherry tree, thence up hill by said tree to the top of the point, 
thence Northwardly to S. C. Surgmmer corner thence with a condidtional 
line to the Beginning to have and to hold the same him his heirs 
forever, We further covenant with the said A. R. Surgmner that we 
are lawfully siezed of said land and have a good right to convey the 
same, and that the same is unincumbered and ve forever warrant and 
defend the title to the same against the lawfull claims of all per- 
sons whomsoever, 
IN WITNESS whereof, I have hereunto set my hand and seal, 
this May 26th, 1904, 
Stephen S. Surgener (Seal ) 
her 
Elizebeth X Surgener 
mark. 
Virginia, Lee County, 
I J. W. MePherson a Justice of the Peace for the County afore- 


seid in the State of Virginia, do certify that Stephen 5. Surgener & 


Elizabeth Surgener, his wife, whose names. is signed to the writing 





a) a 
hereto annexed, pearing date May 26, 1904, have acknowledged the same 


before me in my County 2foresaid. 


Given under my hand and seal this, June 17, 1904, 


J. W. MePherson, J.P. 


Virginia, Jee County, to-wit: 
In the Office of the Clerk of lee County, on this the llth 
day of July, 1904, This deed was presented, and together with the eér= 
tificate annexed,admitted to record. 
- Me. BE. Flanarv, PD. Clerk. 


Deed Book No. 41, page 545. 


A Copy. Teste: Yo CLerkKs 








THIS DEED made this the 17th day of October 1899 hy and between 

Ss, S, Surgener, Elizabeth Surgeer of the first and Nancy k. Livsay 
of the second part all of the County of Lee and State of Virginia. 

WITNESSFTH that for and in consideration of the love and affection 
that We have Nees lone Daughter Naney BE. (now Livsay ) and for the fur- 
ther consideration of Nine Hundred dollars a Peay 98 of which if in 
hand paid, and a portion of which is yet to pay » as evidenced ak notes 
executed this day of even date of this conveyance, We the said perty 
of the first part doth sell convey and deliver all of a certain tract 
or parcel of land situated in the Counties of Lee and State of Va, and 
in the County of Hancock and State of Tenn, and in what is Known as 
the Blackwater Country adjoining the lands of the party of the first 
part and others as follows to-wit: Beginning at the mouth of a branch 
South west ot the barn that is now on the land, Thence up the south 
bank of said branch and with a fence to a walnut thence Ss. H. a strait 


line to a hickory on the top of a spur, on this line there ie now a 


pump line that conveys water to the mansion house from a small spring 


some distance on the west side of this line which p ump line and the 
Spring is conveyed in this deed, as a right of way to said water. to 
hola and to have forever, also 3 right to fence the spring to protect 
the water and the timber that is now near the water, thence from the 
Hiekorv southwardly up the spur with the high ground to Bakers corner 
running with the high ground to Pridemores line a rock corner of Pride— 
mores & Bakers, thenee with Pridemores line eastward to Dingas line 
thence to Harris line or Dinges line to F. OC. Anderson's line on the 
top of the ridge thence westward with a line of the Old Roberts sur- 
vey to the Howard line, thence wate the Howard line to the Creek, 
thence down and with the meanderings of said creek to the Beginning 
supposed to be in the neighborhood of one hundred sand fFiftv acres. 

To hold the seme in fee simple with all things pertaining thereto 
that is seen or unseen and We the said party of the first part will 


warrent generally the title herein convey to the ssid party of the sec- 


ong part to her, her heirs or assigns forever. 





WITNESS our signature: and seal day and date above written. 
s. S. Surgener (Seal ) 
her 
Fligabeth X Surgener (Seal ) 
mark 
State of Va, Lee County, 
t, John M, Tate a Notary Public of said County do certify that 
s. s, Surgener whose name appears signed as Vendor to tne foregoing 
deed of Gonveyance, personally appeared before me in my County and 


signed and acknowledged his signature to be genuine for the nurposes 


set, forth therein. 


Given under mv official s$gnature in ny County this the 17th 


day of Oct. 1899. 


Virginia, Lee County, to-wit: 

In the Office of the Clerk of the County Court for said 
County the 20th day of February, 1902. This deed was presented, and 
together with the certificate thereto annexed, admitted to record. 


Teste: B. M. Morgan, Clerk. 


Deed Book No. 38 page 3135. 


A Copy. Teste Sy | Yb Clerk. 








THIS DEED made this the 26th day of Nov. 1895 by and between 


S. S$. Surgener and Flizabeth Surgener his wife of the first nart and 


Oo. P, Levisay and Nanev fF. hevaisay of the second part all of the County 
of Lee and State of Virginia, WITNESSFTH: That for and in consideration 
of the sume of Sixteen Hundred *rist fifty dollars nine hundred and nine— 
teen dollars & thifgty=—-three eents in hand paid & seven hundred & thirty 
dollars & Sixtyseven cents for which a Vendor's lien is hereby retained 
we the said parties of phe first part doath pargain sell and convey unto 
the said ok cas of the second part all of a certain tract or parcell 
‘of land situated in Lee County Virginia and in the County of Hancock & 
state of Tennessee on Blackwater about eight miles south of Jonesville 
and bounded as follows, to-wit: Beginning at a planted rock opisit the 
mouth of the big ditch on the Fast side of Blackwater Creek thence 8S. E. 
up the ridge a strait line to John Raker's line on top of the ridge and 
with the srme FRastwardly to.-— Washington Pridemore's line and with his 
line Fastwardlvy to a hollow and with said Pridemores line to the top of 
9 ridge to a marked oak thence Northwardly with said line to a marked 
chestnut corner on top of a ridge thence Fastwardlv down the ridge to 
the branch thence with a fence to the A. I. Anderson line and with the 
game North to a Ghestnut Oak corner thence down the ridge to the pack 
corner made by O. P. lievimays & James Dingus neor a branch, thence with 
4. conditional line made by said Levisay & Dingus Northwardiv to A. R. 
Anderson o14 line on ton of the ridge thence Westwardlvy with the top of 
the ridge to the old Howard line thence’ with ne line to the fish trap 
spur and to S, R. Levisays line to the Creek and with the seme South— 
wardly to the Beginning. To have and to hold the same with al) things 
thereon and there under purtaining to said premises and we the said 
parties of the first part will warrant and forever defend the title to 
the anove oben premises +o the said parties of the second part to them 


there heirs and assings forever. In witness whereof we have hereunto set 


em ring nee 


our hands and seels the day and date first above written, 


eo . S eprrerer (Seal, } 


her 
Blizabeth X Surgener (Seal. ) 
mark 





State of Virginia, Tee County, to-wit: 

I, Thos, MePherson, a acting Justice of the Peace in and for said. 
County do certify that S. S. Surgener and Flizabeth Surgener the wife 
of S. S. Surgener personally appeared before me in my County and acknowl— 


ate 


d there signatures to the foregoing deed of conveyance for the pur- 


> 


poses therein mentioned and thst they had willingly executed the same 


and that they had willingly executed the same and did not wish to re—- 


erik Cosi aes Bi A 


Given under mv hand this Nov. the 29th 1895. 


Thos — McPRerson,, J. Ys 


Virginia, lee County, to-wit: 
tT the County Clerk's Office of Lee County, on this the 6th day Oe 


August, 1904, This deed was presented, and together with the certificate 
6f. acknowledgment +hereto annexed, admitted to record, 


Teste: Het. T. Ewing; Clerk. 
Need Book 41, pare 581. , 


AC COpy . -Test8s 227 og Ap 4 Clerk... 
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THIS INDENTURE made 4} is 10 dav of October 1903, by and between 
s, 8. Surgener of the County of Lee and state of Virginia of the one 
part and Mariah Livesay wife of M. Pp. i pewey of the County of Han- 
eoek and State of Tennessee of the other part: Witnesseth that I, 
said S. S&S. surgener for and in consideration of the love and affection 
I have for my daughter the said Mariah Livesay do hereby grant convey 
and make title in fee simple to the said Mariah ILivesay to the fol- 
lowing described tract piece or parcel of land to-wit: Beginning on 
H,. @. Bakers southwest corner in the middle of the creek thence North- 
wardly with the line petween said Baker ana said S. 8S. Surgener to 
a stake on Collin line to a wire fence thence with said wire fence 
westwardly to opposite the old shade tree near the center of the bot— 
tom so as to make the line along the wire fence the same distance 
from Bakers line that it is on a line at right angle from Bakers line 
40 said old shade tree southwardly to the stump of the old shade tree 
thence with the old turn row between the tivo meadows to a stake in the 
middle of Blackwater Creek, thence up said Creek along the middle of 
the same to the Beginning ; supposed to be ahout seven acres pe the 
same more or léss. 

To have and to hola the same to the said Mariah Livesay her heirs 
and assigns forever in fee simple, this pveing in full satisfaction of 
the part or portion of the said Mariah Livesay in the estate of the 
said S. S. Surgenere And the said S. S. surzener eovenants and agrees 
to and with the said Mariah Livesay that he is lawfully seized of said 
land and has a good right +o convey the same and that the same is 
unencumbered and that ne warrants the title to said piece of land 


srainst the lawful title elair and demand of all persons whomsoever 


either in law or equity. 


IN WITNESS whereof the said 5. Ss. Surgener has hereunto set 


his hand and seal, but it is expressly understood and agreed 

that said S. S&S. Ssurgener ia to retain the possession ana have the use 
and occupation of said land with all rents or profits arising therefrom 
during his natural life time, This the day and year first herein 
written. 


witnesses: Henderson Nichols. si. Ss Surgner (Seal ) 





Jacob B, Johnson, 


Virginia, Lee County, to-wit: 
I, B. M. Morgan, Clerk of the County Court for the County of 
Lee in the State of Virginia, do certify that Henderson Niehols and 


Jacopo B. Johnson whose names are signed as witnesses to the above 


deed this day personally appeared before me in my office, in the Coun 


ty aforesaid and made oath that S. S. Surgener whose name is signed 
to:the foregoing deed hearing date the 10th day of October 1908, .& 
signed the same in their presence and acknowledged the same before 
them in said County; and that they signed the same as witnesses as 
his request. Given under my hand this 19th dav of January, 1904. 
B. M. Morgan, Clerk. 

Virginia, Lee County, to-wit: 

In the Office of the Clerk of the County Court for said county, 
the 19th day of January 1904, This deed was presented, and together 
with the certificate thereto annexed, admitted to record, 


Teste: B, M. Morgan, Clerk. 
Deed Book No. 41, page 148. 


A Cory. Teste:, 
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The undersigned, principals and endorsers, sureties and guarantors, hereby waive presentment for payment, demand, protest and 
notice of protest or nonpayment of this note and diligence in bringing suit against ahy party hereto, and agree that time of payment may be 
extended without notice or eer consent and without affecting their liability, ~ ‘ its : 
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EVERETT WADOEY CO., PHS., RICHMOND, ¥ 





We, as endorsers of this note, waive demand, notice, 
protest, all exemption laws, and guarantee payment 
of same, and acknowledge that we sign with a full 
understanding of this endorsement. 
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Commonwea eth of MVMizeginia > ‘ 
a) 


To the Sheriff of the County of Lee, Greeting: 
WE COMMAND YOU, That of the goods and chattels of. Lu l@ Sade LAINE 


Aadlaxici ik a Rees 


“ee “LIAL 


pest (Ut t 


late in our Circuit Court of the County of Lee, ha.& recovered against the said 
Oe U0... MBM... Luana. $82 Pe » US well for a debt as VEILS 


thereon; al VE, we 28) ae VLDL 5) a ek dollars and. dele 
em cents, which to the said ia ee LY Sy VE 1G | a ee ie: im the same 


court were adjudged for costs by Askar abot. . Ba sutt in that Sg Ea 


expended, whereof the satd te. ae. ‘ee 7 Mead. ed LENE... Lok — MR 


convict as appears to us of record, And how you shull have executed this writ make 
hnown at the rules to be holden in the clerk’s office oj° our said, CtAcbtiad.. Court 
on the 12M. onday i), And have then there this wrtt. 

Witness, H. C. T. Ewing, Clerk of our said court, at the court-house, this B. 
day of. ee > em NE ie) i Ae. 20." year of the Common- 


wealth. J , | 
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| Tuds 7 ay Term, 190 ae 
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Common wealth of Viegin Lom 
Yo the Sheriff of the County of Lee, Greeting: 
WE COMMAND YOU, that of the goods and chattels oft AL... S92 


with interest at the a of six per centume per annum, from the pf: 20 day ofl 
190.8.,_until as which. eo” we , er LTA, Va of Pee of Le. 
f 


Lele = Aud 


Late AL) oul C Circuit Court of the oie y hap Lee, ha.§&recovered against the said 


thereon; es 4 WL. a: ae A : dollars and .“Za1- 
nALL. cents, which to the satvd. Len. Beaasancig Lara! VAX nk. xein the es cine 


court were adjudged wear ue costs tft Soke suit in that behalf 


s Shes COVEY, oD Le , 
Convict pew: "Ss tO WS a record. And Kow you shull have executed this writ make 
known at the rules to be holden in the clerk’s office of our said CracéteeLCourt 
on the TE ral “IM OndaY UM. piri next. And have then there this wr ut. 
Ww OSS H.C. 7. Ewing, Clerk of our said court, at the court-house, thts. A. Z 


day of LLtt gtd... 1902. und in the 130 year of the Common- 
wealth. is : > : 
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Everett Waddey Co., 


Stationers and Printers, Form No. 304. 
is _ Rich mond, Va. 


Ay aff en by TZ... That we, > , Lewy M- Vle ite / ‘i 
D keaipbddiaguar 0 0 a 
are held and { 
cath 


said Commonwealth of Virginia, we bind ourselves and each of us, our and each of our heirs, executors 





and administrators, jointly and severally, firmly by these presents. And we hereby waive the beneht 


of our exemption as to this obligation, and any claim or right to discharge any liability to the Com- 
monwealth arising under this bond or by virtue of said office, post or trust, wit 


h coupons detached 
from the bonds of this State. Sealed with our seals, pie is =e foe pa anyon 


-., one thousand nine hundred_/ 


Tur ComDITION OF THE ABOVE OBLIGATION, Is Sp 


ee ys 


JE een 


--g orc ed 


estate , after the:payment of all 
just debts, and those for which he 


OMe OLIGMeihs Olex. 6% 2 7.8) Fa. 


all exemptions allowed by law. 
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Commonwealth. 





mie Oss 
say, who suggests that the bond executed by A. R. Surgener, Administra— 
tor of §. S. Surgener, deceased, is not in a sufficient penalty and 
that the sureties therein are not worth the amount of ssid bond, it is 
ordered that said A. R. Surgensr be required to appear here on the 
first dav of the next term to show cause if any he can, why he snould 


not and with sureties sufficient in law 45 such Administrator, And 


the cause is continued. 


A Copy—Teste: ly LP DEL LEAS £4 Clerk. 
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A. B. Livesay, et al, Plaintiffs. 
VS. In Chancery. 


Mariah Livesay, et al, Defendants. 


The plaintiffs by their counsel except to the report of Com- 


missioner Goins in this cayse as to his ascertainment of the advancements 


made by S. 8S. Surgener, deceased/ to his heirs in his life time, and 


as to how the heirs should be equalized, because the finding/or the 


commissioner ig contrary to the law and the evidence. 
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A. B lLivesay GA AX Plaintiff. 
VS. In Chancery 


Mariah Livesay, et al, Defendants. 


The plaintiffs by thier counsel, except to the report of Comé# 
missioner Ay M. Goins, in this cause as to his ascertainment of the 
advancements made by S. S. Surgener, deceased, to his heirw in his life 
time ,and as to how the heirs Should be equalized. The Commissioner 
undertakes to equalize by giving out of the fund in the hands of the 
administrator and James W. Orr, Comméssioner, as follows: 

TO A. B. Livesay, plaintiff, $150.00 

" Almira Fletcher, ¥ 150.00 

" §. R. Surgener, . 200.00 

" Sarah Roberts " £00.00 

" David Surgener x 7 150.00 

When the evidence that was legitimate'p efore the Commissioner 
Shows conslusively that A. B. Livesay, Almira Fletcher, nor Mary A. 
Livesay, their mother, have eYer received one cent, which fact was admit- 
ted by all parties, and also shovs that S. R . Sprgener received $500.00; 
that Sarah Roberts received more than her share, and that S. M. sourgener 


the farher of David Surgener received about $400.00. Yet the commissioner 


puts the plaintiffs but little above S. R. Surgener and Sarah Roberts. Qetoh3y. 
With hes 


é 


After these heirs are thus equalized the Commissioner th@n puts then 
on equality with Nancy ER. Livesay, who, the evédence shows has received 
at least $700.00 in jand,and interest released &c. Thus treating the 
plaintiffs as being on an equality with “ancy E. who has received 
$700.00, and on an equality with S. R. Surgener who has (when he gets the 
$200.00) likewise received $700.00, and on an equality with Sarah Roberts 
who has already received more than her part; and on an equality with 
David Surgener, who ( when he gets the $150.00) with his father, will have 
received at least $550.00, while the plaintiffs when they get their 


$150.00 each will have received only $300.00. This is, as they conceive 


\ 
tnequality and not equality. As to “ariah Livegay, 


She has received her 





eee 
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part, and she is very properly left out. She in her answer does not 
propose to come in. Nancy #H. Livessy should have been treated in the 
same manner, or at least as having received $700.00. A R. Surgener 
having answered and claimed to have redeived no advancements in the 
hands conveyed to him and his wife, and the evidence showing conclusively 
that he did, should have been compedled to bring into hotchpot, the | 
amount received by him over and above his share, which is proven to 
be some where from $1000.00 to $1500.00. This we understand to be the 
law thet en heir in a suit to ascertsin advancements and equalize may 
stand out end keep what he has, but if he comes into the suit and denies 

received | | 
having ,his portion, and the matter is litigated, and it turns out that 
he has received more than his share he must bring into the estete and 
account for the overplus. Se Code, Sec. 2561. It is respectfully 
submitted that the standard should have been fixed at $700.00 the amount 
received by Mariah Livesay and Nancy E. Livesay each, and that A. R. 
purgener should have been treated as ‘having received that sum outside of 
the advancements to him iff “lands conveyed to him and his wife, which last 
amount as proved should be decreed against him and brought into the estate, 
that S. R. Surgener should have had $200.00 to bring him up., and Sarah 
Roberts $200.00 Eee David Surgener #300.00 to b ring him up and 
the plaintiffs $700.00 to bring them up. But if the fund should not be 
sufficient to equalize on the $700.00 basis, then the basis of $500.00 
(S. R. Surgener's standing) should be adépted snd all except A. R., Marieh, 


Sarah and “ancy E. brought up to that amount, and thus equality obtained. 


The conmissioner seems to have based his conclusion largely on what he 
\ 


imagines to be a wéll attempted to be mede by S. S. purgener, deceased. 

It is respectfully submitted that no will was Bee made by Mr. 
surgener, according to the lews of Virginia, in which State he was 
domicil@dat the time of his death. It is true a paper purporting to be his 


Will was offered for probate tnpy our honor's court, but was refused ,and 


that this paper, or some other, was probated illegally in the state of 


Tennessee. It could not have been legally probated there be€ause he was 





& 


De 


domicile)in Virginia at the time of his death/ but of all this the 


commissioner had no legal evidence before him. A Paper purporting 

to be an authenticated Copy of such will probated in Tennessee was 
offered in your honor's court for probate, put was refused,iand arcopy of 
your: honor's' ofderprefusing same was Before the commissioner. And the 
same pgsper offered in your honor's court was filed before the commis=- 
sioner for same purpose, but the same was streneously excepted to. (See 
exception endogsed thereons as being inadmissible for any purpose. The 
original paper, (attempted will) was never produced before the commis- 
sioner, and nothing else could have been used by him, even as an admis- 
sion or statement by Mr. Surgener, as evidence in any manner, and his 
findings in the cause as to advancements should have been based on the 
evidence before him outside of said paper. We insist that the matter 

of advancements and equalization should be corrected by the court, or 
re~committed to the commissioner with instructions as to the law in regard 
to the—dutyef an heir being compe dled, to bring into the estate over 
advancements received by him or her, as we and the commissioner fiffer 


Ory Jacl por Affe 


as to the law on the subject. 
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not regident§of the State of Virginia, it is ordered that_<“7#Z > ,...d0 appear here withing 
after due publication hereof, and do what may be necessary to protect_< LiLEA if this suit. And 
‘t is further ordered that a copy hereof be published once a week for four weeks in the. Late. Hee Les 
nd that a copy be posted at the front door of the court-house of this. Cocecede 
=z next-Sees of the. Ke ae Soe ee | ee oe Court. 
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personally appeared 


This day 


before SPA tea : } MADINA Y Ng LIV ON. MO, fs. ( ROLLA y _Clerk of the said Court, 


and being duly sworn, made oath that. 


c 
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Che Bommonweatth of Mirginia, 


To the Sherifj of the County 0;° Lee, Greetings: 


WE COMMAND YOU, That you summon LEA. PE A ii A A tele np 
ela Pies seagphiatas dhandgb VEY, Koearte ia. 


Tae no 


é 7s 
on 
iy, 





SUBPGNA 
IN 
CHANCERY. 


- 
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ToL. aa eo - i= Rules. 
a Lle. Cypeagttad _~___ Court 
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The Commonwealth of Vir pirnia, 


To the Sherify of the County of oF Greeting: 
7 s 


WE COMMAND YOU, That you Re 


ee ee the said. court, on the 
vhtbited against AY 


¥, Clerk of our said Court, — 
atthe court-house, ‘call ear Uf ot Cet , . ,19042,and in the I DG Lae 


year of the Commonweatth, 
Re GE. a2 : Scag a ae a ie 
SVCLEA he CLEAIFC: 





SUBPEONA 
IN CHANCERY. 


ene S TELE S 


Court. 


\ as 
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She Commonwealth of Virginia, 


To the Sheriff of the County of ee, Greeting: 
TON ; 
WE COMMAND YOU, Thu you summon@LAtte YS oe 


Bera litle 


to uppear at the Cleric’s office of the Cirgutt Court of the County of Lee, at rules to be 
held for the said court, on ey age Monday in “£CC-&....., 190 4é—-to answer a 
bill in chanceryerhibited against A LLC tCoCe.........,. tn our said court by 


And have then there this writ. Witness, 4-=-BAEMSETY (Clerk of our said Court, 
atthe court-house, the We win Oe 


year of the Commonweatth., 
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IN Pea 


| 
| 
| 


lt pemegee e 


(CZ <P Be ; 


-— a 
_——— 


s # 
Se nn i i ene I TT ee et nS 


_- 


: 





The Commonwealth of Virginia, 
To the Sheriff-or any Constable of the hae) Or irae iin’ 
we ae eee you summon-SA42. fu te 00, Kes teres 
Ltrs ch Rien tag St Se . PN OT ana’ before the undersigned, 
Special Commissioner, at his office im the town of Jonesville, on 
the 1lth*day of January, i90¢, to testify, and the truth ta say on 
‘pehalf of the plaintiff in a certain matter of controversy in our 
seid court depending and undetermined in a certain matter of contro- 
eveysy in. our said court depending and undétermined, between A.B.Lie— 
sayret al., plaintiffs, end Flizabeth Surgner at al., defendants, and 
now pending before me as said Commissioner. And this they shell in 
no wise omit nurier the penalty of $20.00, and have.then there this 


writ. 


Witness, A.M.Goin8, Special Commissioner, at his office, this 


January 10th, 1905, in the 7A9 year of the Comaonweaith. 


Special Commissioner. 
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Che Commonwealth of Vizgqirnia, 


To the Sheriff of the County of Leg > tae : 
YOu, SUIIR ON. LU inf | 


pbb 


c rewit Court of the County of Lee, at rules to be 
held for the satd court, on the La 4, Monday 1 bi lel OL. to answer @ 


bill tye chuancgy'y evhibited against - _. m our said court by 


year of the Conimonwealth. 


, Clerk. 
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To A.B.Levisay and Almira Fletcher; non resident plaintiff's, 


Take notice that. 1 shall, on the | day of... April, 


the law office of E.W.Pennington,in the towm of Pennington Gap,Va., 


in a certain i depending in the_._... Circuit court for the 

Ole eee wee. Se ee ek ee sitetenn you are 

and ..Myself_and_otheres_are...defendants, 

and if from any cause, the taking of the said depositions be not commenced on that day, or, if com- 
menced, fe not concluded on that day, the taking of the same will be adjourned and contin- 
ued from day to day, or from time to time, at the same place and between the same hours, until 


the same shall be completed. Very respectfully, 


f 


wm ke “aaa: 























Virginia,Lee County to wit: 


I,M.E.Flanary deputy clerk for the Gircuit court 
for Lee County,do hereby certify that R.L.Pennington this 
day made oath before me that he delivered a true copy of 


the within notice to J.W.Orr,Atty. for A.B.Levisay 


NOTICE TO TAKE 
DEPOSITIONS 
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CHRTIVFICATE OF 
Order is Publi cation. 


Plaintiff. 


hin lo 12 3 _Defend’t. 


Fee $|/ 7) # Paidby 


I, W. H. EADS, Editor of The Wise 
News, a newspaper published in the Town 
of Gladeville, County of Wise, and State of 
Virginia, do hereby certify that the at- 
tached Order of Publication was duly pub- 
lished once a week for four successive weeks 


in The Wise News, beginning on the. 4~-¢7A 


day of CC 2 NY pa i >’ 190 


fi ios ae ine’ aa et 


Sos: 


} County of ak tue 1h ay of 


| October,1004. ‘ie 


e ee B. LEVASY, slats ie | 


against, In \ 


Chancery. * 


Mariah Levasy, et, al: Dfts, es 


The obj ect -of ‘this | 
{settle and distribute 
| tition the estate of S. 


‘suit is. ta 
and parti 


S. ‘Surgen 


\er, deceased, among his heirs, and 
1 to ascertain the advancement 


lifetime to his said heirs and t 


made by said decedent -in — ic 


equalizethem in the distribution! 
jand partition of said estate. - 
: And an affidavit having been| 
made and filed that the defendants. 
Mariah Levasy, S. R. Surgener 
—and David Surgener are— 


inot resident of the 


State. of 


| Virginia, it is ordered that they do 
Jappear here within fifteen days 
lafter due. publication hereof, andi 
ido what-may be necessary | ‘to -pro-) 
|| tecti ‘their interest in this suit. And) 
litsis further ordered that a copy. 
| hereof be published once a week 


‘for four weeksin The 


Wise News. ; 


| and that a copy be posted at the} 


{this county on the next 


‘lof the said eee 


‘| front door of the court- house Be 


By 4 z hog BME 


| Orr & Noel, p. 4. 


10-20-4t. |i 
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